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FLORIDA STATE BAR ASSOCIATION 


President 
R. A. Henderson, Jr., 


Fort Myers,’ Florida 


Secretary-Treasurer, 
Ed. R. Bentley, 


Lakeland, Fla 


ANNOUNCEMENT OF COMMITTEES 


The following standing and special committees for the ensuing year are announced by President Hender- 


son: 


EXECUTIVE COUNCIL 


COMMITTEE ON MEMBERSHIP 


James A. Franklin, Chairman, Fort Myers. 
Dave Sholtz, Daytona Beach. 

F. A. Pettibone, Palm Beach. 

J. W. Watson, Jr., Miami. 

James C. Clements, Fort Myers. 


COMMITTEE ON JUDICIAL ADMINISTRATION 
AND LEGAL REFORM 


Robert H. Anderson, Chairman, Jacksonville. 
John B. Sutton, Tampa. 

Hal Adair, Jacksonville. 

W. I. Evans, Miami. 

Frank Winthrop, Tallahassee. 


COMMITTEE ON LEGAL EDUCATION AND 
ADMISSION TO THE BAR 


J. Henry Blount, Chairman, Jacksonville. 
Judge Robert S. Cockrell, Gainesville. 
Linburn R. Railey, Miami. 

C. McC. Phipps, Tampa. 

Judge George W. Whitehurst, Fort Myers. 


COMMITTEE ON PROFESSIONAL ETHICS AND 
GRIEVANCES 


Judge W. Wallace Wright, Chairman, Sanford. 
E. F. Householder, Sanford. 

J. A. Scarlett, DeLand. 

Frank Wideman, West Palm Beach. 

Maxwell Baxter, Fort Lauderdale. 


COMMITTEE ON AMERICAN CITIZENSHIP 


Pat Johnston, Chairman, Kissimmee. 
G. Edwin Walker, Bartow. 

W. McL. Christie, Jacksonville. 

Hugh G. Jones, Arcadia. 

G. B. Knowles, Bradenton. 


R. A. Henderson, Jr., President, Fort Myers. 

E. R. Bentley, Secretary-Treasurer, Lakeland. 
R. F. Maguire, Past President, Orlando. 

W. I. Evans, Miami. 

T. M. Shackleford, Jr., Tampa. 

Phillip D. Beall, Pensacola. 

J. C. Cooper, Jr., Editor Law Journal, Jacksonville. 


COMMITTEE ON NOTEWORTHY CHANGES IN 
STATUTE LAW 
William H. Rogers, Chairman, Jacksonville. 
Giles J. Patterson, Jacksonville. 
Paul D. McGarry, Miami. 
T. J. Futch, Leesburg. 
W. A. Sheppard, Fort Myers. 


COMMITTEE ON LEGISLATION 
Claude Pepper, Chairman, Perry. 
H. Clay Lewis, Blountstown. 
J. J. Swearingen, Bartow. 
W. H. Malone, Key West. 
Fred H. Davis, Tallahassee. 


COMMITTEE ON MEMORIALS 
A. L. Richardson, Chairman, Saint Petersburg. 
John H. Carter, Marianna. 
Bart A. Riley, Miami. 
James Whitehurst, Brooksville. 
Solon O. Wilson, Bartow. 


COMMITTEE ON CRIMINAL LAW AND 
CRIMINAL PROCEDURE 
Herbert S. Phillips, Chairman, Tampa. 
J. McHenry Jones, Pensacola. 
L. L. Fabisinski, Pensacola. 
R. R. Taylor, Miami. 
C. B. Peeler,, Jacksonville. 


COMMITTEE ON PUBLICATIONS 
John C. Cooper, Jr., Chairman, Jacksonville, 3 
years. 
George C. Bedell, Jacksonville, 2 years. 
W. I. Evans, Miami, 1 year. 
W. W. Watson, Pensacola, 4 years. 
W. H. Ellis, Tallahassee, 5 years. 


COMMITTEE ON AMERICAN LAW INSTITUTE 
AND AS SPECIAL COMMITTEE ON ANNOTA- 
TIONS OF RESTATEMENT OF THE LAW 
AS FURNISHED BY AMERICAN 
LAW INSTITUTE 

George P. Garrett, Chairman, Orlando; State at 
Large, 3 years. 

T. M. Shackleford, Jr., Tampa; First District, 4 
years. 

Dean Harry R. Trusler, Gainesville; Second Dis- 
trict, 5 years. 
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Samuel Pasco, Pensacola; Third District, 1 year. 
Scott M. Loftin, Jacksonville; Fourth District, 2 
years. 


SPECIAL COMMITTEES 


COMMITTEE ON 1930 REPORT OF COMMIT- 
TEE ON NOTEWORTHY CHANGES IN 
STATUTE LAW 
On: Items 5, 6, 8, 9, 10, 11, 12, 18, 14, 15 

and 17. 
Judge John U. Bird, Chairman, Clearwater. 
James W. Morris, Jr., Tampa. 
Martin Caraballo, Tampa. 
Judge L. L. Parks, Tampa. 
J. Rex Farrior, Tampa. 

On: Items 1, 2, 3, 4, 7 and 16. 
Martin H. Long, Chairman, Jacksonville. 
Stanton Walker, Jacksonville. 

H. Plant Osborne, Jacksonville. 
N. B. K. Pettingill, Tampa. 
George W. Coleman, West Palm Beach. 


COMMITTEE ON APPELLATE COURTS 
Judge Thomas F. West, Chairman, Pensacola. 
Raymer F. Maguire, Orlando. - 

Thomas B. Adams, Jacksonville. 
George M. Powell, Jacksonville. 
William A. Hallowes, Jacksonville. 


REAPPOINTMENT SPECIAL COMMITTEE 
ON EXPEDITING CHANCERY PROCEDURE 

E. J. L’Engle, Chairman, Jacksonville. 

James F. Glenn, V.-Chairman, Tampa. 


(a) 


(b) 


James E. Calkins, Miami. 

Judge Paul D. Barnes, Miami. 

Judge C. E. Chillingworth, West Palm Beach. 
M. D. Carmichael, West Palm Beach. 

George C. Bedell, Jacksonville. 

E. P. Axtell, Jacksonville. 

W. B. Davis, Perry. 

Hal W. Adams, Mayo. 


COMMITTEE ON REPORT OF JUDICIAL SECTION 
~ AND RULE MAKING POWER 


Judge Will H. Price, Chairman, Miami. 
Louis Twyman, Miami. 

George P. Raney, Tampa. 

Thomas W. Bryant, Lakeland. 

Don Register, Winter Haven. 


REAPPORTIONMENT OF JUDICIAL CIRCUITS 


Judge Wm. J. Hunter, First District, Tampa. 
T. T. Turnbull, Second District, Monticello. 


Samuel Pasco, Third District, Pensacola. 
James E. Calkins, Fourth District, Miami. 


DOMESTIC RELATIONS AND JUVENILE 
DELINQUENCY 


Judge Edith M. Atkinson, Chairman, Miami. 
S. Pierre Robineau, Miami. 

Judge S. L. Holland, Bartow. 

Claude Pepper, Perry. 

Judge Daniel A. Simmons, Jacksonville. 
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PLANS FOR ESTABLISHING A COURT OF DOMESTIC RELATIONS IN THE MORE 
POPULOUS COUNTIES OF FLORIDA 


Acting upon the following resolution introduced 
by Judge Edith M. Atkinson and unanimously adopted 
by members of the Florida State Bar Association at 
the annual meeting held at Orlando on April 12th 
President R. A. Henderson, Jr., has named a commit- 
tee to examine into and pass upon the advisability of 
establishing a court of domestic relations in the more 
populous counties of the state. 

Members of the committee are: Judge Edith M. 
Atkinson, Miami, chairman; S. L. Holland, Esq., Bar- 
tow, Florida; Claude Pepper, Esq., Perry, Florida; 8. 
Pierre Robineau, Esq., Miami, Florida. 

The resolution follows: 

WHEREAS, it appears that crime is increasing 
within the State of Florida, and that such increase is 
largely due to the criminal activities of youthful of- 
fenders; and 

WHEREAS, it is charged that the increase of 
youthful criminals is due to broken homes, lack of 
parental control, bad environment and other causes 
contributing to youthful delinquency, and 

WHEREAS, it is contended that criminal tenden- 
cies among the young could be checked and crime re- 
duced by the establishment of certain courts having 
jurisdiction over dependent and delinquent children, 
adult persons who contribute to delinquency, as well 
as cases of divorce, alimony and custody of children; 

THEREFORE, BE IT RESOLVED: That a com- 
mittee consisting of. five members be appointed by the 
president of the Florida State Bar Association to make 
a careful study of existing laws relating to the fore- 
going subjects, and recommend such changes, altera- 
tions and amendments, as may be necessary or 
expedient, in their judgment, to check or diminish 
crime among the young. 

BE IT FURTHER RESOLVED: That such a 
committee examine into and pass upon the advisability 
of establishing a Court of Domestic Relations in the 
more populous counties of this State, and advise 
whether such a court could be established under our 
present Constitution. 

BE IT FURTHER RESOLVED: That such com- 
mittee examine the laws establishing and regulating 
juvenile courts and recommend such legislation as may 
be advisable to render the organization and operation 
of such courts more effective. 


BE IT FURTHER RESOLVED: That such com- 
mittee render its report at the next regular meeting of 
this association. 

President Henderson’s letter to the committee is 
as follows: 

Fort Myers, Florida, May 3, 1930. 
Dear Judge Atkinson and Gentlemen: 

Pursuant to resolution adopted by Florida State 
Bar Association, April 12, 1930, copy of which is en- 
closed, I beg to appoint you as the above committee 
provided for in said resolution. 

May I call attention to House Concurrent Resolu- 
tion No. 15, adopted at the regular 1929 Session of the 
Florida Legislature, approved May 20, 1929, relating 
to juvenile delinquency directing ‘That the State 
Board of Public Welfare be requested to make a study 
of juvenile dependency and delinquency in Florida, 
including the State and County Institutions to which 
the dependent and delinquent children are committed, 
our laws dealing with dependent, neglected and delin- 
quent children and the working of our Juvenile Courts 
and probation and make a report with recommenda- 
tions to the Legislature at its next Session” and 
“That the Governor be requested to appoint an advis- 
ory committee of five to assist in said study”. 

The Governor has appointed the following ad- 
visory committee: 

Judge W. Raleigh Petteway, Chairman, Tampa. 

Hon. Edna G. Fuller, Orlando. 

Hon. A. R. Welch, St. Petersburg. 

Rev. A. Fred Turner, Jacksonville. 

Hon. W. S. Cawthon, State Superintendent 
Public Instruction, Tallahassee. 

The actual survey will probably get under way 
this month, extending throughout June and July. The 
State Board of Public Welfare is to be assisted by the 
National Probation Association which is giving the 
services of Mr. Gates, one of their representatives. 

Trusting you will accept this appointment, and 
have your report ready, if possible, for the semi- 
annual conference of Bar Delegates and in final sug- 
gested form for the Bar Association at its next annual 
convention, I am, 

Very truly, 
R. A. HENDERSON, JR., 
President. 


PRESIDENTS 


ALACHUA COUNTY BAR ASSOCIATION: 
Fred D. Bryant 


BROOKSVILLE BAR ASSOCIATION: 

3 George C. Martin 

Se BROWARD COUNTY BAR ASSOCIATION: 
W. C. Mather, Hollywood 


a CLEARWATER BAR ASSOCIATION: 
Chester B. McMullen 


DADE CITY BAR ASSOCIATION: 
James E. Calkins 


EAST VOLUSIA COUNTY BAR ASSOCIATION: 
George I. Fullerton 


HILLSBOROUGH COUNTY BAR ASSOCIATION: 
George P. Raney, Sr. 


JACKSONVILLE BAR ASSOCIATION: 
C. C. Copp 


LAKELAND BAR ASSOCIATION: 
A. R. Carver 


LEE COUNTY BAR ASSOCIATION: 
Judge F. A. Whitney, Fort Myers 


MANATEE COUNTY BAR ASSOCIATION: 
G. B. Knowles 


MARTIN COUNTY BAR ASSOCIATION: 
E. J. Smith 


PALM BEACH COUNTY BAR ASSOCIATION: 
H. C. Fisher 


POLK COUNTY BAR ASSOCIATION: 
Judge Harry G. Taylor 


SEBRING BAR ASSOCIATION: 
R. A. Rasco 


SEVENTEENTH JUDICIAL CIRCUIT BAR 
ASSOCIATION: 
L. C. Massey 


SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT: 
Philip D. Beall 
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LOCAL BAR ASSOCIATIONS 


SECRETARIES 
Mrs. Stella Fisher 


Hugh Hale 


Julian E. Ross, Fort Lauderdale 
C. E. Ware 
Judge Edith M. Atkinson 
Louis Ossinsky 
A. Pickens Coles 
Louis Kurz 
Ronald Julian 
Nathan Cockerel, Fort Myers 
Frank C. Pelot 
Evans Crary 
E. Harris Drew 
Kerfoot Bryant 


Playford A. Naylor 


H. N. Roth 


John M. Coe 
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ST. JOHNS COUNTY BAR ASSOCIATION: 
W. A. McWilliams 


ST. PETERSBURG BAR ASSOCIATION: 
John I. Viney 


TWENTY-FOURTH JUDICIAL CIRCUIT BAR 
ASSOCIATION: 

G. C. Martin, Brooksville 
TWENTY-FIFTH JUDICIAL CIRCUIT BAR 
ASSOCIATION: 

S. J. Hilburn 


WINTER HAVEN BAR ASSOCIATION: 
Allen E. Walker 


LAW JOURNAL 


Marcus W. Price 


William B. Tippetts 


Miss A. J. Law 


W. K. Rabik 


(Any local bar associations not listed should communicate with the secretary of the State Bar As. 
sociation. ) 
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ETHICS IN PRACTICAL APPLICATION 


(Address made before St. Petersburg Bar Association at the annual meeting by Erle B. Askew.) 


Mr. President, and fellow members of the Bar, I 
deem it a great privilege to address this body at any 
time and upon any subject, and it is a distinct honor 
to be invited to speak to you on the subject of the 
evening—Ethics in Practical Application. 

Ethics is defined as “The science of human duty. 
Moral science. The basic principles of right action.” 

The pursuit of happiness is the foremost impulse 
of the human heart. Happiness can be attained only 
by a strict performance of our duty to God and our 
fellow men. Every code of Ethics is designed to sim- 
plify that duty so that we might be able to live by the 
“Rule and Line,” however, no code of Ethics can he 
perfect in the sense of being complete, for the very 
reason that man’s duty to man varies under changing 
conditions; but, there are certain fundamental prin- 
ciples of right action that never change. 

“Thou shalt love the Lord thy God with all thv 
heart, and with all thy soul, and with all thy mind. 
This is the first and great commandment. And the 
second is like unto it,—Thou shalt love thy neighbor as 
thyself. On these two commandments hang all the 
law and the prophets.” 

It is not my purpose to discuss this subject from 
a metaphysical standpoint. If we are to derive any 
benefit from our canons of Ethics, it must be from a 
practical application of the same. 

Since the correlative duties of man to God and 
man to man constitute the first two commandments. 
it is imperative that we not only discover that duty, 
but, also, to mould our lives so that we can fully per- 
form the same. 

I lay it down as axiomatic that character is not 
inherited but constructed. A child of tender years has 
no fixed and determined character but acquires it 
from training and environment. The kind of charac. 
ter that it builds depends upon the kind of training 
and environment to which the child is subjected. Not 
less impressionable is the adult mind. The only dif- 
ference is—with the child fewer ideas or conceptions 
are given to it for mental digestion, and it is there- 
fore easier for an impression to become established 
as a part of character in the child mind. 

Mr. President, the human mind is so constituted 
that the least impression made thereon is everlasting 
It may be likened unto a piece of indelible carbon, 
whereon the slightest trace of the pencil leaves an 
unerasible mark. Professor James has compared the 
human mind to an ice-berg, one-fourth of which is 
above water and three-fourths submerged.’ The con- 
cious mind, or the mind that we reason with, is that 
portion above water and the subconscious or submerged 


mind is that part so sensitive to suggestion. Every 
impression made upon the subconcious mind is like 
Banquo’s Ghost, it will not down. If the suggestion 
is constructive then the character is benefited. If it 
is destructive, never can it be erased. 


“The Moving Finger writes: 
And, having writ, 

Moves on: nor all your Piety 
nor Wit 

Shall lure it back to cance] 
half a line, 

Nor all your Tears wash out 
a word of it.” 


A character founded upon the principles of right 
action is that house built upon a rock, upon which the 
rains descended, the floods came and the winds beat, 
but it fell not. 

Every time we have an issue of morality to meet, 
if we decide that issue according to the principles of 
moral science and throw our weight into the balances 
of right action, we add a brick to that house which 
was built upon a rock; but, on the other hand, if we 
compromise with our conscience upon any issue, we 
but add a rotten plank to that house built upon the 
sand, upon which the rains descended, the floods came 
and the winds beat, and it fell, because it was built 
upon the sand. 

In the construction of character we, as attorneys 
at law, have not only the duty, but the privilege of 
applying our canons of Ethics. In the application of 
these fundamental principles we have a duty, (1) to 
the Court, (2) a duty to our clients, (3) a duty to our 
fellow attorneys, and, (4) a duty to ourselves. 

By virtue of our profession, we are necessarily 
partisans, at the same time we are officers of the 
Court. It is natural that we desire to win our cases, 
and we should desire to win them. The desire to win 
is not only a laudable ambition, but it is one of the 
emotions emplanted in the character of the individual, 
by the Divine hand, for the development of the hu- 
man race. But, no lawyer should desire to win an 
unjust cause, nor to win a just cause by unfair means. 
In the trial of every lawsuit, the desire to see eternal 
justice prevail should rest and abide in the heart and 
conscience of every attorney engaged in the case. That 
desire should be paramount. 

The ancient Romans carved justice as a goddess 
garbed in a robe of purity, with a blindfold over her 
eyes, with a sword of justice in one hand and a pair 
of balances in the other. She was blinded to evidence 
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the fact that she did not recognize the distinction be- 
tween the high and the low, the rich and the poor or 
the strong and the weak; her spotless robe of white 
denoted her purity; the sword evidenced that justice 
was not only swift but sure and the balances indicate 
equality. If the desire to win a case is paramount to 
see justice prevail, then we should strip from this 
Statute her robes of purity, place upon her brow the 
brand of a harlot and take her off her pedestal and 
make a street walker out of her. 

In the trial of every case our conduct toward 
the Court should manifest absolute candor. Under no 
circumstances should we by the least act or word at- 
tempt to mislead the Court. To my mind there is 
nothing more reprehensible on the part of a lawyer 
than an attempt to deceive the Court. The Court has 
the right to rely upon our full disclosure of every fact 
pertinent to the cause, as well as upon our aid in giv- 
ing him the full benefit of our research of the authori- 
ties. If the Court has the confidence in our honesty 
and integrity sufficient to sign an order upon our 
representations as to what the order contains, we 
should be certain that the Court fully understands 
everything that might have a bearing upon the result 
of his act. Under no circumstances should we ask the 
Court to sign an ex parte order when other counsel 
are engaged in the case on the opposing side, unless 


such counsel are present or have waived their right 
to be present. 


I do not intend to discuss at length the duty of 
thé attorney to his client. This phase of the discus- 
sion has been emphasized not only in our canons of 
Ethics, in our Statutes of the State, but also in our 
Supreme Court decisions. I will refer to the fact only 
that we owe the strictest fidelity to the interest of our 
clients. At no time should we seek to gain any per- 
sonal advantage by virtue of confidential relations 
existing between us and our clients. In my practice of 
twenty years, it has been my observation that the 
breach of duty by an attorney to his client has been 
the isolated exception rather than the general rule. It 
has been my observation that the zeal of the attorney 
on behalf of his client has more often led him to 
overstep the bounds of propriety in cases where he 
has done so, rather than the lack of fidelity to the 
client. To illustrate this fact, I once knew a very able 
lawyer who is now deceased, and of course I will not 
mention his name. He once told me, after imbibing 
too freely, which I naturally suppose loosened up his 
tongue somewhat, “Son, when I stand in Court, I ex- 
pect to win my cases by fair means, or foul. Your 


client will not ask you how you won his case, but did 
you win it.” 


I know of no philosophy more destructive to hu- 
man character or more degrading to the Honrable pro- 


fession to which you and I have the privilege of be. 
longing. 

By no means should we overlook the duty that we 
owe to our fellow attorneys. On every occasion we 
should not only be fair but respectful to them. We 
should at all times adhere rigidly to our oral agree- 
ments regardless of the personal consequence to our- 
selves. If you will pardon a personal reference, 1 
have been greatly benefited in years gone by by the 
counsel and advice from older members of the Bar. 
A very great lawyer and a former President of the 
State Bar Association to which I did and do now 
belong, told me, “You will never be a great lawyer 
until you reach the point in life when you are not 
afraid to lose a case; you will never be a great lawyer 
until you reach the point in life when you are not 
afraid to lose a client.” 

To the older members of this Bar, I want to say 
to you that you owe a duty to the younger members 
of the Bar. You should give them the benefit of your 
counsel and advice, not only on moral questions but on 
every other question that might arise in a lawyer’s 
life. Your friendly counsel at the opportune moment 
will leave an unerasible and everlasting mark upon 
their lives. Who knows but that it may be the one de- 
ciding factor in the life of a great lawyer in years 
to come. 

When our brother attorneys are our opponents 
we should never seek any underhand advantage of 
them. We should always be as fair to them as we 
want them to be to us. I cannot improve upon the 
golden rule in the application of our conduct toward 
our fellow attorneys. 

To my mind there is something of the sublime in 
the advice which old Polonius gave to his son on his 
prospective visit to Paris. The great dramatist has 
shown us a henchman of a dissolute monarch; one 
fallen so low as to stoop to do the bidding of a tyrant 
but having enough of his self respect remaining to ad- 
vise his son on the correct principles of life. He con- 
cluded with the words, “To thine own self be true; and 
it must follow, as night the day, thou cans’t not then 
be false to any man.” 


Can I say more of the duty that we owe to our- 
selves than to repeat the words of this old philoso- 
pher? 


It may be, Mr. President, that we may live be- 
yond the span of years allotted to man. It may be that. 
during that course of time we are able to gain our 
ends by imposing upon our clients, our fellow attor- 
neys and the Court. It may be that our derelictions 
are not discovered, that we bear an untarnished repu- 
tation for honesty, fidelity and integrity and at the 
same time endeavor to mislead our own selves into the 
belief that we are worthy of such a reputation. The 
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fact remains that it cannot be done. We cannot de- 
lude; we cannot fool ourselves. The innate concious- 


ness of the human soul knows absolutely the kind of 


character that we bear, regardless of what our repu- 
tation may be. 
ERLE B. ASKEW, 
of the St. Petersburg Bar. 


REPORT OF THE EIGHTH ANNUAL MEETING OF THE AMERICAN LAW INSTITUTE 
(By T. M. Shackleford, Jr., of the Tampa Bar.) 


The Editor of this publication has asked that Il 
make a report of the Eighth Annual Meeting of the 
American Law Institute held at Washington, D. C., 
May 8, 9 and 10, 1930. I shall not undertake anything 
more than a brief, general statement of what was 
considered and done. Anyone who does not know the 
nature of the work being done by the Institute can 
get pamphlets or other information by addressing the 
Executive Offices of the American Law Institute 
3400 Chestnut Street, Philadelphia, Penna. From the 
same source can be obtained Drafts of the Restate- 
ments on various subjects, so far as they have been 
made. With the exception of portions of the Restate- 
ments on Contracts and Conflict of Laws, and the Code 
of Criminal Procedure, the drafts of the Restatements 
are only tentative. 

There were present during all or part of the 
meetings, from Florida, Chief Justice Glenn Terrell, 
of our Supreme Court; Colonel W. E. Kay and Mr. 
Scott M. Loftin, of Jacksonville; Mr. and Mrs. James 
M. Carson, of Miami; Mr. and Mrs. George P. Gar- 
rett, of Orlando; Judge William Hunter and daughter; 
Mrs. Ivydelle Rusk, and T. M. Shackleford, Sr., of 
Tampa. 

One day several of the Florida delegates had as 
their guest for lunch Hon. Ruth Bryan Owen, member 
of Congress from Miami. Another day several of the 
Florida people had with them for lunch Ex-Governor 
Nellie Tayloe Ross of Wyoming, who is now in charge 
of the Women’s Department of the National Demo- 
cratic Executive Committee. 

The morning of Wednesday, May 7th, was held 
the convention of delegates from the State Bars which 
have been incorporated or integrated. Other State 
Bar Associations, including the Florida Association, 
had been*requested to send representatives. Mr. Lof- 
tin and I attended this meeting, which was devoted 
largely to hearing reports from lawyers from states 
having integrated bars as to how this plan worked in 
their respective commonwealths. - 

In the afternoon there was a meeting of the 
American Judicature Society. Owing to Charles 


Evans Hughes having become Chief Justice of the 
Supreme Court of the United States, it was necessary 
to elect a new president of this organization. Hon. 


Newton D. Baker of Cleveland, Ohio, was unanimously 
chosen. This Society apparently has no fixed time for 
meeting as this seemed to be the first business meet- 
ing held in several years. Many of those present in- 
dulged in a general discussion for the good of the 
order. 

That night there was an informal reception given 
by the Council of the Institute to the members and 
guests. I may say here that the Mayflower Hotel was 
headquarters and all functions were held there except 
the reception which was given by the President of 
the United States which, of course, was at the White 
House. 

Friday morning the President, Hon. George W. 
Wickersham, made his annual address. Chief Justice 
Hughes, who from the beginning of the Institute has 
made considerable contributions to its work, was given 
a most enthusiastic reception as he entered the meet- 
ing room. His informal address was most enjoyable. 
If, as they appeared to be, his remarks were extemp- 
oraneous, his easy flow of language and unhesitating 
use of exactly the right word were remarkable. The 
officers made their annual reports. 

After that, consideration of the Code of Criminal 
Procedure was begun. It was found that this could 
not be completed in the allotted time. So, after de- 
voting most of the day and holding a night session on 
this Code, a special committee or section was provided 
to continue the consideration of the Code. This com- 
mittee or section held sessions on the Code throughout 
Friday, May 9th, including a night session. It re- 
ported to the general meeting of the Institute the 
morning of Saturday, May 10th. The Code was finally 
adopted, subject to some polishing up to be approved 
by the Council. 

The Code of Criminal Procedure is a model code 
to be adopted in whole or in part, subject to such 
modifications as may be found desirable, by the 
Legislature of each State. The restatement of the sub- 
stantive law of the different subjects considered by 
the Institute is not intended for legislative enactment. 
It is hoped that the restatement itself and the sources 
from which it comes will prove the strongest kind of 
persuasive authority with the Courts of the respective 
states. 
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On Friday and Saturday the members of the Insti- 
tute considered six drafts, covering 375 sections and 
687 pages, covering partial restatements of the law in 
Agency, Business Associations, Conflict of Laws, Con- 
tracts, Property and Torts. 

It is now expected that the final drafts of the re- 
statements of the Law of Contracts and Conflict of 
Laws will be ready for publication in the fall of 1931. 
Other subjects will follow as rapidly as they are com- 
pleted. Probably about 1941, restatements of the 
principal subjects of substantive law which will be 
treated will be completed and published. Publication 
is expected to be under arrangements made by the In- 
stitute jointly with the West Publishing Company and 
the Lawyers Co-operative Publishing Company. Each 
state through its Bar Association is requested by the 
Institute to have prepared local annotations to each 
restatement. This will be made into a pamphlet which 
fits into the pocket on the back of the volume and is 
called the “pocket supplement” plan. As this plan is 
being used by the leading publishers for many law 
books now on the market it will be no innovation to 
the Bar. The majority of states have arranged or are 
arranging for such annotations. 

The only practical method of securing these an- 
notations so far found is to have them done by mem- 
bers of the faculty of some law school of the state. 
The Florida Committee on Co-operation with the 
American Law Institute has taken this up with the 
Dean of the University of Florida Law School and 
some of his associates. We are now receiving money 
for this work by contributions from lawyers over 
Florida. We are suggesting a contribution of $25.00 
and so far the contributions have been for that 
amount, but other amounts would not be refused. 
Anyone desiring to make a contribution may forward 
it to George P. Garrett, Orlando, Florida. 

Those of us who attended the Institute feel that 
real substantial progress has been made. The apparent 
actual accomplishment at this meeting was perhaps 


greater than at any of the previous meetings. 

I have already mentioned one or two of the social 
features. The American Judicature Society held a 
banquet at which Dean Roscoe Pound of Harvard 
University spoke. At the annual banquet of the In- 
stitute the President, Hon. George W. Wickersham, 
presided. Addresses were made by Hon. George 
Wharton Pepper of Pennsylvania; Hon. Henry Upson 
Sims of Alabama, President of the American Bar As- 
sociation; Hon. Royal A. Stone of the Minnesota Su- 
preme Court. Reports of these addresses or some of 
them appeared in the daily press. 

While even among the members of the legal pro- 
fession there is still a woeful lack of knowledge of the 
work of the Institute, I think that condition is being 
corrected. Among the courts and especially in some of 
the Eastern states, we find the restatements being 
cited in opinions. With the completion of the Code of 
Criminal Procedure we shall have something tangible 
to present, not only to the profession but to the whole 
country. With the completion and publication of the 
restatements on Contracts and Conflict of Laws next 
year we shall have something further in very tangible 
shape of which our lawyers can make daily use. If 
we can, as we now confidently expect to do, provide 
Florida annotations for these restatements, they will 
be of great practical benefit to the Florida lawyers. 

I feel that this article, if it may be dignified by 
such a title, is very sketchy. As I have said I could 
not hope to give a comprehensive report of the work 
of the Institute or of its last meeting. In the chaos 
resulting from the ceaseless grinding of the mills of 
our Appellate Courts I think the Institute is doing as 
important a work as is being done by any organization 
in the United States. Our lawyers should understand 


the Institute better, be more familiar with its objects 
and what it is seeking to accomplish. I suggest that 
each Bar Association, at least once a year, have some- 
one who is familiar with the work of the Institute 
address them on that organization. 
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SUGGESTIONS FOR REORGANIZATION IN THE AMERICAN BAR 


No Radical Change Demanded But Only Such Alterations in the Organization of the American Bar Associa- 
tion as Will Bring Closer Ties With State and Local Associations and so Render National Organiza- 
tion More Representative of the Bar as a Whole—Chamber of Delegates Suggested. 


By H. GLENN KINSLEY 
Wyoming Member of General Council of American Bar Association 


The present plan of organization of the American 
Bar Association is the result of the thoughtful de- 
liberations and judicious council of the leaders of the 
bar of this country for a period of more than fifty 
years. The general plan of organization, is in many 
respects, admirably suited to the accomplishment of 
the main objects of the Association. There seems to 
be no necessity or general demand for radical change. 
There does exist, however, a feeling on the part of 
many who have given the matter consideration, that 
the Association should look to such changes within its 
organization as may result in closer ties between it 
and the local and state associations and the member- 
ship thereof, and at the same time render the National 
Association more representative of the American Bar. 

It is pointed out that there is no connection be- 
tween the American Bar Association and the local and 
state associations, except that provided through the 
Conference of Bar Association Delegates. This Con- 
ference of Delegates has met each year since 1916 in 
connection with the annual sessions of the National 
Association, but is without authority to act for either 
the local associations or the American Bar. The Gen- 
eral Council of the Association too has only the sem- 
blance of a representative body. Its membership is 
composed of representatives from each of the several 
jurisdictions that furnish the membership of the 
American Bar Association, yet its work consists of lit- 
tle more than performing the services of a nominating 
committee. It is said that the American Bar Associa- 
tion has not kept pace in its machinery with its own 
needs or its national responsibilities. The machinery 
which may have been adequate for the needs of yes- 
terday may require alterations to function with the 
greatest precision under the changed conditions of 
today. Membership in the Association has grown to 
such an extent that some means must be provided, it 
is said, to give to this membership, by effective rep- 
resentation, a voice in the meetings of the Association 
if its acts are to continue to be regarded as those of 
the American Bar. 

Mr. James Grafton Rogers, as chairman of the 
Conference Bar Association Delegates, delivered a 
most significant address upon this subject before the 
meeting of the Bar Delegates at Memphis last October. 
He opened his address with the remark: “I am speak- 
ing, not because I want to say something, but, because 


there is something I want to say.” When he had fin- 
ished, all who had heard him realized that he really 
did have something to say. His address was published 
in the January, 1930, number of the Journal and 
should be read and studied by every member of the 
Association. One tangible result of the address was 
the appointment of a special committee of Bar Asso- 
ciation Delegates to submit plans or suggestions con- 
cerning a more complete organization of the profes- 
sion at the 1930 meeting. This timely address also 
resulted in the appointment of a committee of seven 
from the membership of the General Council to make 
a survey of what may properly and advantageously 
be done to further the interests of the Association in 
this connection. 

If there are to be any practical, workable plans 
formulated for the accomplishment of the desired 
ends, there should be some constructive thinking on 
the subject, and some general discussion. The com- 
mittees do not find it convenient to meet and discuss 
and formulate plans. Having been named on one of 
these committees mentioned above, and having given 
the matter some thought, it has occurred to me that 
some definite proposals brought to the attention of 
the general membership, through the columns of the 
Journal, might lead to helpful discussion and possibly 
to the formulation of a workable plan. 

Many leaders in the American Bar Association. 
including four ex-presidents of the Association. 
Elihu Root, John W. Davis, C. A. Severance and R. 
E. L. Saner, have reached the conclusion and voiced 
the sentiment that the present organization of the 
Association is not satisfactory. It is pretty generally 
conceded, I believe, that the things most needed in- 
clude the following: (1)-More representative gov- 
ernment in the American Bar Association. (2) Closer 
ties between the National Association and the local 
and state associations and their membership. (3) 
That the Association should find means for bringing 
to its general membership a better understanding of 
its constructive work and a more general knowledge of 
and interest in its policies and undertakings. It is for 
someone to suggest changes in the organization that 
may be most helpful in attaining these ends, if changes 
will help. 

It is easy to find fault with the existing order of 
things but not always so easy to offer a better plan. 
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The busy conservative lawyer dislikes to appear in the 
role of a crusader in matters of this kind, and while 
willing to suggest the possible need of change, ap- 
preciating the critical attitude of his brothers of the 
profession, feels that it might be presumptuous to 
undertake to formulate definite plans. Yet this is 
what we need. A definite proposal, though it may not 
be what the sound consensus of opinion and decision 
of the majority may wish to adopt, sometimes pro- 
vokes discussion which leads by constructive criticism 
to the solution of a problem. 
Chamber of Delegates Proposed 

I suggest that the time has come when provision 
should be made for a Chamber of Delegates as the of- 
ficial legislative body of the American Bar Associa- 
tion. This body would be composed of accredited 
delegates from the bars of the several states or other 
officially recognized jurisdictions of the American Bar 
Association. Provision should be made for a mini- 
mum of three delegates from the bar of each jurisdic- 
tion, and for apportionment of delegates from the 
several jurisdictions upon the basis of the member- 
ship of the lawyers from each jurisdiction in the Na- 
tional Association. The jurisdictions having the larger 
number of lawyers with membership in the Associa- 
tion would have proportionately larger representa- 
tion in the Chamber of Delegates. Each jurisdiction 
would have its minimum of three delegates and one 
additional delegate for a given number of members in 
the National Association from such jurisdiction. The 
number of members required for an additional ac- 
credited delegate should be determined after thought- 
ful consideration of the matter as to the size of the 
body of delegates which it may be considered would 
operate most efficiently. A smaller Chamber of Dele- 
gates might transact its business with greater dis- 
patch. On the other hand this body must be truly 
representative so that its official acts will readily be 
accepted by all as the acts of the united bar of the 
entire country. 

This official body of accredited delegates should 
have the veto power upon all resolutions and upon all 
action of the general association by which it purports 
to commit itself, and the American Bar, to any policy 
or to any project, or to recommend or disapprove any 
proposed legislation. Let the Chamber of Delegates 
be in session assembled at and during all general ses- 
sions of the American Bar Association. In the matter 
of much of the routine of these sessions, let the gen- 
eral assembly act and by viva voce vote approve com- 
mittee reports and dispatch routine business but per- 
mit the submission of any question at any time in the 
general sessions to the vote of the Chamber of Dele- 
gates. Let the presiding officer at any time, upon 
his own motion, submit any question to them for their 
approval, and require such submission at any time, 


upon motion or upon request of the Chamber itself, 
and let the action of the Chamber of Delegates be 
final unless and until it changes its action. 

The Chamber of Delegates’ plan is not altogether 
without precedent. Its counterpart may be found in 
some of our state bar organizations. The State Bar 
Association of Minnesota has made provision for pro- 
portionate representation by official delegates of the 
nineteen affiliated District Bar Associations in the 
state convention. It is provided that all members 
present may vote upon all topics, but at the request of 
ten or more delegates the voting must be restricted to 
the delegates and governors. Again in Pennsylvania 
the accredited delegate plan has been adopted as a 
means of securing representative government in the 
state bar organization. Provision is made for the 
sending of accredited delegates from the local bar 
associations to the state conventions. The delegates 
attending the annual meeting occupy a separate part 
of the floor. They may not originate motions but may 
vote with other members on all matters. Every meas- 
ure upon its adoption by the general membership is 
submitted to the delegates and the favorable vote 
of the body of delegates is required for its official 
adoption. Provision is made, however, for requiring 
requiring at least thirty negative votes of the dele- 
gates to defeat any measure. Thus in these state bar 
associations provision is made for representative gov- 
ernment through bodies of official delegates without 
infringing upon the right of all members to participate 
in debates and to vote. 


I do not suggest the adoption of either the Min- 
nesota or the Pennsylvania plan by the American Bar 
Association, but simply that the experience of these 
state associations may be helpful in laying plans for 
a Chamber of Delegates as the official legislative 
body of the American Bar Association. 


The second suggestion that I would make relates 
to the much discussed subject of co-ordination of the 
National and State Associations. Leaders of the 
American Bar Association have long recognized the 
importance of bringing about closer relations between 
the National Association and the local and state asso- 
ciations, and the membership of the profession gen- 
erally. How this can best be accomplished is not an 
easy question to answer. I do not think that the 
problem will be solved by any mere change in the 
organization of the American Bar Association. It is 
going to require some fundamental changes in local 
and state organizations. For its proper solution we 
must have unitary membership of all association 
members. Every member of the local association 
should be required to be a member of the state and 
national bodies. In this, let us follow the leadership 


of our brothers of the medical profession. Member- 
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ship in any state bar association should embrace mem- 
bership in the American Bar Association. 
Unitary Membership Plan 

Tf we are to adopt the unitary membership plan, 
the State Bar Associations should be something more 
than voluntary organizations of a minority, as is now 
the case with at least many of our state organizations. 
It is undoubtedly desirable. if not absolutely necessary, 
that state bar organizations obtain statutory authority 
to bring about inclusive bar organization. The volun- 
tary organizations lack the authority and power to 
accomplish what should be done by the bar for the 
good of the profession and to meet properly the re- 
sponsibilities of the bar to the public. Statutory bar 
organization is already an established fact in a num- 
ber of states, and where tried has proven a very effi- 
cient means to bar integration. Space here would not 
permit a review of the types of statutory bar organi- 
zation, but suffice it to say that already seven states 
have, through legislative enactment, created statutory 
organizations. These states are Alabama, California, 
Idaho, North Dakota, New Mexico, Nevada, and Okla- 
homa. These states have led the way and their suc- 
cess with the statutory plan will undoubtedly en- 
courage the adoption of like bar acts within a short 
time in a number of other states whose bar associa- 
tions are committed to this plan. It may never be pos- 
sible to bring about inclusive organization of official 
state bars in every state, but it is an ideal for which 
we may strive. Whatever one’s views may be regard- 
ing the plan of state bar organization most to be de- 
sired, all will agree that we need more comprehensive 
organizations possessing authority commensurate with 
the responsibilities of the bar. 

Let us have a federation of compulsory self- 
governing state bars acting with the authority af- 
forded by statutory organization, co-operating with 
the American Bar Association and we can make uni- 
tary membership a reality. Such an organization 
affording representative government through its 
Chamber of Delegates may speak for the bar of the 
country and speak with authority. Chief Justice 
Hughes has expressed it as his wish that “the entire 
bar have a voice, a commanding voice.” Statutory bar 
organization, or inclusive bar organization brought 
about in some other manner, coupled with the unitary 
membership plan by which the entire bar of the coun- 
try might act and speak through the American Bar 
Association would, indeed, give our National Associa- 
tion a “national consciousness,” and the right to speak 
with “a commanding voice.” 

A third problem that confronts the Association is 
to find means for bringing to its general membership 
and to the profession generally a better understand- 
ing of its constructive work and of inspiring interest 
in its policies and undertakings. A large majority of 


the membership does not and probably never will at- 
tend the meetings of the Association. Even with uni- 
tary membership and representative government af- 
forded by the accredited delegate plan we can not ex: 
pect that the general membership will attend annual 
meetings. The Association should reach more effec- 
tively this homestaying inactive majority. Their 
membership should mean more to them and to the 
Association than the mere fact that their names are on 
the roll. The Association’s Journal and the printed 
reports of the annual meetings help to fill this need, 
and in ease of such inclusive bar organization as 
would be possible by unitary membership, these publi- 
cations would reach thousands more who now have 
no knowledge of or interest in the work of The 
American Bar Association. 

As a means of interesting the entire profession 
in the matter of inclusive bar organization and of 
creating interest on the part of all lawyers in the 
work of a united American Bar, an effort should be 
made to reach and interest all members of the legal 
profession. Why not begin with a quarterly pub- 
lication devoted largely, if not entirely, to a discus- 
sion of the problems of bar organization generally 
and designed to create greater interest on the part 
of the entire profession in the policies and undertak- 
ings of The American Bar Association. Such a publi- 
cation should reach every practicing lawyer regardless 
of his membership in any bar association. The 
American Bar Association Journal is, of course, de- 
signed to further these interests of the Association 
and in the excellence of this publication we cherish a 
just pride. We could hardly expect the Journal to be 
sent to other than members of the National Associa- 
tion. The expense of publishing and distributing 
even a small quarterly, such as is suggested, might be 
greater than would be deemed advisable for this pur- 
pose. Nevertheless the need exists for reaching and 
interesting a greater number of the profession. Some 
practical means should be sought to supply this need. 

We can not, of course, hope to interest all lawyers 
in the work of bar associations. It is said “you can 
not overcome the inertia of the number of lawyers 
who do not feel their responsibility.” Nevertheless, a 
much larger number could be interested, and I believe 
that it is the duty of our bar associations to make per- 
sistent effort to interest them. 

The American Bar Association and state associa- 
tions have not only important functions to perform in 
behalf of the profession, but they have come to possess 
important responsibilities to the public. An inclusive 
and efficient bar organization constitutes an impor- 
tant factor in bringing about improvements in the ad- 
ministration of justice. In no other learned profession 
is there more urgent necessity for effective organi- 
zation. 
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STRENGTHENING THE REPRESENTATIVE ELEMENT 


There is no question as to the growing interest 
in the problem of organizing the American Bar so as 
to make it more.truly representative in character. 
The repercussions to the address of Chairman Rogers 
before the Conference of Ban Association Delegates at 
Memphis indicate that the time has come when serious 
discussion of the subject is in order. The ground has 
been well prepared, through various addresses and 
articles in the past, for a better understanding of the 
problem. But it cannot rightly be said that a solution 
likely to be acceptable to all has as yet been found. 
Nor is it probable that any solution entirely con- 
vincing and self-evidently the right one will be dis- 
covered. After the apparently best plan has been 
worked out, its acceptance will be largely an act of 
will and of willingness to submit it to the test of ex- 
perience. 

The three main desiderata as brought out in all 
the discussions to date are: first, a strengthening of 
the representative element in the national body; 
second, a larger participation in the election of the 
General Council, which is practically the electing as 
well as the nominating organ; third, a more represen- 
tative expression of the membership on the various 
matters submitted to the General Meeting, which is 
taken as involving a greater opportunity for discus- 
sion on the floor and a final vote which shall not be, 
as at present, so entirely at the mercy of local pre- 
dominance. 

As to the first of these, Mr. Root’s plan for the 
Conference of Bar Association Delegates, which was 
adopted by the Association, was of course a great 
step in advance. It bore, in fact, the authentic mark 
of his constructive genius and was undoubtedly the 
only thing and the best thing that could be done at 
the time. As a section of the Association it has fur- 
nished a contact with State Bars, although the dele- 
gates are generally also members of the American 
Bar Association. But few would maintain that it 
furnishes that full and adequate representation of the 
State bodies in the counsels of the main Association 
which is envisaged as a desirable feature of any pro- 
jected broader organization of the Bar. What seems 
to be in the minds of most of those who are thinking 
about the problem is a genuinely representative 
character in the main body instead of a partial means 
of contact through an important section. 

This is probably the most fundamental of all the 
three principal problems above mentioned. It is easy 
of course to write out a perfect theoretical solution on 
paper, but its immediate utopianism would unfortu- 
nately be too obvious. Some suggest a legislatively 
integrated State Bar in every State, embracing the 
entire profession in each State, with the national 


Association as a federation of all these. In such cases 
membership in the State body would automatically 
carry membership in the national organization. But 
the practical difficulty of realizing this ideal seems 
almost insurmountable. The plan which is ultimately 
to be adopted—if there is to be a plan—must certainly 
be based on the voluntary cooperation of the State 
bodies, however organized, in the work of the national 
body. In an article on “National Bar Federalization: 
A Preliminary Survey,” in the April, 1924, issue of 
the Journal, President Saner declared that at the out- 
set no plan should be adopted that made any more 
changes in the machinery of the Association than are 
imperatively demanded, and he suggested, as a pos- 
sible beginning, a plan of representation under which 
direct representatives of the State Bar Association 
should participate on equal terms with all other mem- 
bers present from the State at the Annual Meeting in 
a State caucus to decide how the State’s vote was to 
be cast on important questions coming before that. 
meeting. This of course could only be a point of de- 
parture for further progress in the direction of a 
full participation of the State Associations as units of 
a complete national federation. 

The second problem certainly needs little expla- 
nation. The contribution in the April issue by Mr. 
Erskine Williams of Fort Worth, Texas, gives a very 
clear idea of the difficulties under which the election 
of members of the General Council is often conducted 
at the Annual Meeting. “The auditorium was dark,” 
he says of the Memphis election; “it was difficult for 
a member to locate the name of his State. In a wild 
scramble they jostled each other trying to find where 
their delegations were to meet and in some instances, 
the meeting had been called and adjourned before a 
member could reach the spot. The confusion was so 
great that only those who crowded together could hear 
what was being said or who was being nominated.” 
But more significant even than all this is the fact 
that the elections for many States are often made by 
extremely small groups, thus negativing any idea of 
a representative character. And now that the General 
Council has very wisely decided that it will be more 
active in behalf of the Association, the need of a 
further consideration of the manner of the selection 
of its members becomes more evident. All this in- 
volves no criticism of the members of the Council in 
the past. It is not too much to say that the manner 
in which they have discharged their duties has always 
given general satisfaction. But this has been due 


mainly to the character of the men and very little to 
the mode of their selection. In this case, as in others 
in connection with the machinery of the American 
Bar Association, the zeal and ability and discretion of 


the officials have made possible the use of machinery 
which many regard as obsolete and ill-adapted to 
present conditions. 

How to secure a more frequent and more repre- 
sentative expression from the floor at the Annual 
Meeting is also a problem that is easily solved in 
theory. The Medical Association appears to have 
solved it to its own satisfaction by the creation of its 
“House of Delegates,” to which is confided the trans- 
action of business, as opposed to the scientific affairs 
of the profession, and the election of general officers. 
It is the legislative body of the Association. Its mem- 
bership is not to exceed one hundred and fifty, on 
the theory that a larger body cannot transact busi- 
ness efficiently. It is made up with a few special 
exceptions unnecessary to mention here, of delegates 
from the State Associations and each State body sends 
a delegation proportioned to its membership. An 
approximation of this plan appears to have been 
adopted in some State Bar Associations, according 
to an article in this issue by Mr. W. Glenn Kinsley, 
member of the Association’s General Council from 
Wyoming. He advocates its adoption by the Ameri- 
can Bar Association and it is possible that something 
of the kind may ultimately be approved. But it will 
probably be only after a thorough search fails to re- 
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veal a workable plan whereby there will not be made 
any such distinction between the members attending 
the Annual Meeting. Of course, if the only problem 
were that of representation, the difficulty might be 
theoretically solved by having the entire body at the 
Annual Meeting composed of accredited delegates. 
But the practical problem of providing an opportunity 
in a large body for a genuine discussion on the floor 
within the limited time at the disposal of the meeting 
still remains, and it is certainly one of the most diffi- 
cult of all. 

But although these problems are attracting more 
and more attention, fortunately there is time in which 
to discuss them. The Association is confronting no 
crisis which calls for immediate or hasty action. 
Even though its machinery is open to criticism at cer- 
tain points, it is being made to work for the benefit 
of the profession and the public by the men chosen to 
conduct the affairs of the organization. It is most 
certainly capable of improvement, however, and the 
growth of the Association to a size not foreseen by 
its founders makes it proper to consider what changes 
are required to adapt it better to present needs. That 
process is now well under way and constructive plans 
may be eventually expected. Representation seems 
the guiding principle to follow. 


(The article on “Suggestions for Reorganization in the American Bar” and the above editorial are reprinted 
from the May, 1930, issue of the American Bar Association Journal). 
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COMMENTS ON ACCESSORY BEFORE THE FACT UNDER FLORIDA STATUTES 
By L. D. COVITT, Professor of Law, University of Miami Law School. 


Before taking up the Statutes it may be worth- 
while to state briefly the common law with regard 
to the crime of accessory before the fact. 


The distinction between principal and accessory in 
matters of felony, although questioned by some writ- 
ers on grounds of rational reason and ordinary doctrine 
of the law (See Bishop on Criminal Law, Vol. 1, 7th Ed., 
Sec. 673 and citations thereunder; see also McLain on 
Criminal Law, Vol. 1, Sec. 204) is firmly established. 
The crime is commonly defined as aiding, counselling 
or procuring another to commit a felony, while being 
absent when the felony is actually committed. There 
are no set words, but it is the legal import of the words 
that governs (See Russel on Crimes, Vol. 1, pp. 30-35). 
It is the fact of not being present at the commission 
of the act and the lack of participation in it that is of 
importance; the former, in distinguishing it from the 
cognate crime of principal in the second degree, and the 
latter, from principal in the first and second degree. 
Presence, however, may be satisfied by mere construc- 
tive presence and participation by mere passivity, if 
such would facilitate the execution of the crime. The 
common law recognizes no difference between acces- 
sories and principals so far as the degree of the crime 
and punishment is concerned (Ibid McClain & Bishop). 
It recognizes, however, a difference in procedure. The 
accessory before the fact, cannot, unless with his con- 
sent, be indicted before the principal, and could not be 
convicted unless the principal has been found guilty 
and sentence imposed by the court. Furthermore, the 
conviction will have to be of the same grade of offense 
as the principal. (See 1 Wharton Criminal Law 10th 
Edition, paragraph 230). He may, however, be indicted 
before the principal, if consented to by him, but, the 
guilt and conviction of the principal will have to be 


secured first before final judgment could be passed 
on him. 


This brief statement of the common law will suf- 
fice for the purpose of this article, and we may now 
turn to the Florida Statutes. 

Sections 7110 and 7111, Compiled General Laws 
of Florida, 1927, provide as follows: 

7110. “Whoever aids in the commission of a felony, 
or is accessory thereto, before the fact, by counseling, 
hiring or otherwise procuring such felony to be com- 
mitted, shall be punished in the same manner provid- 
ed for the punishment of the principal felon.” 

7111. “Whoever counsels, hires, or otherwise pro- 
cures a felony to be committed, may be indicted and 
convicted as an accessory before the fact, either with 
the principal felon or after his conviction, or may be 


indicted and convicted of substantive felony, wheth- 
er the principal has or has not been convicted or is or 
is not amenable to justice; and in the last mentioned 
case may be punished in the same manner as if con- 
victed of being an accessory before the fact.” 

In considering the more important Florida Su- 
preme Court decisions on the subject of accessory be- 
fore the fact, as based on the above quoted statutory 
provisions, it will be best to focus attention on a very 
recent case, since, in the opinion of the writer, the 
Supreme Court has in certain respects gone further 
in that case than in any previous decision, as well as 
decisions based on similar statutes elsewhere. 

The case in mind is that of Kauz vs. State, 124 So. 
177, appearing in the advanced sheets for Nov. 21, 
1929, and stated briefly is this: 

The defendant, Kauz, was tried and convicted in 
a Miami Court for the crime of arson. Two other 
defendants, principals in the crime and charged as 
such in the same information with the defendant turn- 
ed state’s witness and pleaded guilty, but first ex- 
acting a promise from the county solicitor that they 
be let free later, which promise was complied with 
by a withdrawal of the pleas of guilty and nolle prosse 
by the solicitor, after a trial by severance, verdict and 
judgment of guilty against the defendant Kauz. | 

The information charged the defendant Kauz with 
then and there aiding, counseling and procuring the 
burning of a certain building .... by the above men- 
tioned defendants... . 


The Supreme Court first takes up the state’s con- 
tention, that by charging the defendant Kauz with 
then and there counseling, aiding and procuring the 
burning .... was charging her as principal in the sec- 
ond degree. To this the court replies that the words 
“then and there” were not sufficient to indicate actual 
or constructive presence, necessary in the case of prin- 
cipal in second degree, that these words refer “to the 
date and county where the offense was alleged to have 
been committed ...for the purpose of fixing time 
and venue,” that the word “present” would be neces- 
sary. 

That argument might, perhaps, be questioned as 
overemphasizing a technicality. It is true that text 
writers and decisions usually include the word “pres- 
ent”, but the absolute necessity of it from the stand- 
point of legal principle and logic is not at all apparent. 
On principle all that would be necessary is that ae- 
tual or constructive presence be indicated with cer- 
tainty. The use of set words, therefore, is unimport- 
ant, provided certainty is secured. Just as, by analogy, 
the use of the words aiding and abetting, aiding and 
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counseling, or procuring and counseling or any other 
words of like import may be used, the legal import of 
the words being the desideratum (Ibid Russel on 
Crime, also Henry vs. State, 81 Fla. pp. 763, 89 So., 
136.), so it would seem also with regard to the ques- 
tion of presence. Looked at logically, in this case, if 
the words “then and there” are sufficient, as the court 
seems to indicate, “for the purpose of fixing time and 
venue”, and since the time referred to is the time 
of the execution of the crime, the party so charged 
in aiding and abetting must necessarily have done it 
while present. Certainty of presence therefore is se- 
cured for all intents and purposes as by the use of 
the word “present”. 

That the use of the word “present” is not controll- 
ing finds some support from the decision in Buie vs. 
State, 68 Fla. 320, 67 So. 102, where on a joint indict- 
ment for murder, charging one as principal in the first 
degree in one count and in the other count as being 
“present aiding, abetting, assisting, counseling, and 
advising’’, the court, inferentially at least, construed 
the latter count as a charge of an accessory before 
the fact, thus disregarding the word “present’’, which 
ordinarily is used with charging one as principal in 
the second degree. 

It is also noteworthy that the words “before the 
commission of aforesaid felony” or other words to that 
effect, as is ordinarily the case where one is charged 
as accessory before the fact, are not used. 

However, the court was quite correct in their gen- 
eral conclusion in that case, that it was the county so- 
licitor’s intention to charge the defendant Kauz as ac- 
cessory before the fact, due to the fact, as the court 
points out, that the information was styled “Informa- 
tion for Arson and Accessory to Arson’, the caption, 
while not controlling as against the body of informa- 
tion, still being indicative of the intention, and perhaps 
more so, because of the lack of proof as to actual or 
constructive presence. 

The court next considers, Section 7111, quoted 
above, and points out that while by that section the 
accessory before the fact may be indicted and tried as 
of a substantive offense irrespective whether the prin- 
cipal has been convicted or not, still by the first clause 
of that section, it is shown that the common law way 
of indicting and trying accessories before the fact has 
not been repealed, and if the accessory is indicted in 
the common law mode, the common law will control as 
to trial and punishment, and that the plaintiff in error 
(defendant below) being charged in the common law 
way, the conviction of the principal was an essential 
prerequisite to a judgment of guilt against the defend- 
ant in accordance with the common law. 

The above presents one difficulty. The court is not 
at all clear and convincing as to why the plaintiff in 
error is to be taken as charged under the common 


law mode, or the first clause of the provision and not. 
by the second clause as of a substantive offense. Is it 
because, as they seem to hint, the accessory happens 
to be charged jointly with the principal? If so, one 
would have to conclude that the second clause of that 
section, was never meant by the legislature to apply 
except as to cases where no one else is named joint- 
ly as principal, a construction which would, to say the 
least, minimize the legal efficacy of that clause. Just 
as the dependent offense under the common law is not 
limited to and is unaffected by whether the indictment 
is joint or several, so it would seem should the alter- 
native provided for by the second clause of the sec- 
tion of the statute referred to, be unaffected by wheth- 
er the indictment be joint or not. The mere naming of 
one as principal and the other as accessory in the same 
indictment ought not to make it any different, so far 
as the application of the second clause, than if the de- 
fendant had been described as an accessory in a several 
indictment. The object of the second clause, i. e., if the 
construction of the court with regard to the first clause 
be accepted (which we shall have occasion to question 
later), must be taken to have been, not to turn the ac- 
cessory into a principal, but rather retaining his status 
as accessory to still make him punishable independently 
of the principal’s conviction or guilt, as otherwise the 
first and second clauses would be repugnant to each 
other, being retained as accessory in the first clause 
and changed intoa principal in the second clause. 
One surely cannot be a full principal and an accessory 
at the same time. There is, moveover, good authority, 
under somewhat similiar statutes elsewhere, where 
the distinction between principal and accessory has 
been entirely abolished, and the accessory therefore 
being indicted of the substantive offense, yet requir- 
ing that the guilt of the principal be either averred or 
proven. (See Ulmer vs. State, 14 Indiana Reports, 52; 
Hatchett vs) Commonwealth, 75 Va. 925; Buck vs. 
Commonwealth, 107 Pennsylvania State Reports, 486; 
Odgen vs. State 12 Wisconsin 592.) 

The court cites in support Ex parte Bowen, 25 Fla. 
Reports 214, 6 So. 65, but a close examination of that 
case, however, shows that it is not comparable to the 
case at hand. 

In Ex parte Bowen, the indictment charged the 
defendant Bowen together with two others with the 
crime of murder in the first degree, in three counts, 
naming Bowen and the others alternately as principals 
and accessories. Bowen was thus charged as principal 
in one count and in the other two, as accessory. This 
being the case the court was warranted in construing 
the counts charging as accessory not as of the sub- 
stantive offense under the second clause of Section 
7111, but as of the dependent offense under the first 
clause, i. e. the common law mode, for if there was any 
intention of charging him as the substantive offense, 
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there would have been no necessity for charging him 
as principal under one of the three counts. That that. 
was the reason appears sufficiently clear from the fol- 
lowing paragraph: 

“In so far as this indictment charges the petitioner 
as accessory it does not seem to us that the charge is 
of a substantive felony. In one count he is charged as 
the principal offender, and in each-of the others the 
charge is of being accessory to the crime of one of two 
other persons who are severally made defendants with 
him as the principal. Each of the three defendants is 
indicted as principal and accessory as at common law. 
To hold that this indictment is as to the accessories one 
of a substantive felony is to affirm that it does not 
charge anyone as a principal in the commission of the 
crime alleged.” 

But this is manifestly not the case here for the de- 
fendant Katz is not charged alternately as principal 
and accessory. 

An examination of other decisions, where the 
above statute was invoked fails to give support for the 
view taken by the court in this case, i. e., as to the par- 
ticular construction referred to. 

In Thomas vs. State, 73 Fla. 115, 74 So. 1, the 
question is raised incidentally, but there counsel for 
defense conceded that the indictment as accessory be- 
fore the fact was of the dependent offense. 

Keech vs. State, 15 Fla. Reports 591 raises a 
similar question, but there the defendant seems to have 
been either expressly indicted as of the dependent of- 
fense, or it was so conceded by counsel, the form of 
the indictment not appearing in the report. 

In Johnson vs. State, 68 Fla. Reports 528, 67 So. 
100, the court states expressly that the mere fact of 
a joint indictment did not affect the issue whether 
the defendant was guilty of murder in the first degree, 
as principal in the first or second degree, or as acces- 
sory before the fact. 

Flynn vs. State, 86 Florida Reports 467, 98 So. 
76 presents a situation similar on the facts to that of 
Ex parte Bowen, the several defendants oeing alter- 
nately charged as principals and accessories and there- 
fore the accessories were rightly construed as charged 
under the common law mode. Other cases might have 
been cited, but none present a situation comparable to 
the case at hand. 

The wording of the statute is perhaps unfortunate, 

-making possible or necessary more or less arbitrary 
construction. Furthermore, by adopting the Supreme 
Court’s construction of the first clause of Sec- 
tion 7111, it, logically at least, is made inconsistent 
with Section 7110. 

It will be noticed that that section makes the pun- 
ishment of the accessory before the fact coeval with 
that of the principal, and by the Supreme Court’s con- 
struction of that clause, in Buie vs. State, 68 Fla. 


Reports 320, 67 So. 102, makes in effect the accessory 
a principal. If this be so, it would follow logically that 
a finding and conviction in the reverse order from the 
indictment, i. e., if the indictment, for example, name 
A as principal and B as accessory before the fact, and 
the finding on trial and conviction be that of B as prin- 
cipal and A as accessory before the fact, it would have 
been good. Analagous reasoning has been used by the 
Supreme Court in Albritton vs. Statc, 32 Fla. Reports 
358, 13 So. 955, with regard to principals of the first 
and second degrees. The court there arguing that a con- 
fusion in the charge of the lower court of the order in 
which the parties were named in the indictment would 
not matter, and that an indictment charging X, let us 
say, as principal in the first degree and Y as principal 
in the second degree, both of them could be convicted 
on a state of facts showing that Y committed the 
offense and was therefore principal in the first de- 
gree, while X was present, aiding and abetting and was 
therefore principal of the second degree; this due to the 
fact that the punishment of principals of first and sec- 
ond degree, as pointed out by the court, is made the 
same under Rev. Statutes No. 2354. To same effect Bry- 
an vs. State 19 Fla. Reports 864; Myers vs. State, 43 
Fla. Reports 500, 31 So. 275; Green vs. State, 40 Fla. 
Reports 191, 23 So. 851; Pope vs. State, 84 Fla. Re- 
ports, 428, 94 So. 865. 

If our first proposition above be conceded, it would 
follow further that if A should be found not guilty and 
B alone found guilty as a_ principal, the conviction 
would stand, although B, in the indictment, be named 
accessory before the fact, since in legal effect it would 
be the same as naming him a principal in the indict- 
ment; and from that again it should follow further that 
if A be found not guilty and B be found guilty not as 
principal but as named in the indictment, viz: acces- 
sory before the fact, the conviction should also be good, 
since in the latter case it would be the same in legal 
effect as if he had been named a principal and found 
guilty as a principal. If that then be the logical deduc- 
tion from Section 7110, the first clause of Section 7111, 
providing, by the Supreme Court’s construction, for an 
indictment under the common law mode, viz. of making 
the accessory before the fact a dependent offense and 
therefore incapable of conviction without the principal, 
becomes manifestly logically inconsistent with Section 
7110. for to say under Section 7110, that an accessory 
before the fact is transformed into a principal, which 
in the light of the above reasoning makes his guilt in- 
dependent of the principal, and yet, under the first 
clause of Section 7111, that he cannot be independently 
convicted, is a distinct legal solescism. One cannot be a 
principal and yet be incapable of conviction as a prin- 
cipal. 

It would seem then that logically, in order to make 
the two sections consistent, it might have been better 
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to construe the first clause of Section 7111, as retain- 
ing the common law mode of indictment and conviction, 
with or after the principal, and yet not adopting the 
common law condition of punishment, that as to the 
latter the common law should be superseded. 

The above proposition need not necessarily be 
made to depend on logic alone. A similar construction 
has been adopted by supreme courts elsewhere, not- 
ably that of Massachusetts and Virginia. The first state 
in an indictment under a statute substantially the same 
as Section 7111, in a case of forgery, where the defend- 
ant was named as principal in one count, and in another 
count, as accessory to one named as principal, a situa- 
tion similar to Ex parte Bowen, and therefore warrant- 
ing an assumption that the indictment under the sec- 
ond count was of the dependent offense, yet the court 
in construing the act under which the indictment was 
made, declared that the common law as to accessory 
was by that act abrogated. Pettes vs. Commonwealth, 
126 Mass. 242. (See also General Laws of Mass. 1921 
ch. 274, Section 2.) 

In Virginia, too, the court construed a joint in- 
dictment under a similar statute as of the dependent 
offense, yet did not make the conviction of the princi- 
pal a necessary condition to the conviction of the ac- 
cessory before the fact; holding only a showing that the 
principal committed the crime was necessary. Hatchett 
vs. Commonwealth, supra. 

That Section 7110, by the construction put upon it 
by the Supreme Court in Buie vs. State supra, etc., must. 
necessarily be held to abrogate the common law as to 
the necessity of a prior conviction of the principal, finds 
support in constructions of similar provisions by other 
states. Thus, in an Ohio case, the defendant, charged 
as accessory on a joint indictment with the principal 
for murder under a statute, providing—“Whoever aids, 
abets, or procures another to commit any offense may 
be prosecuted and punished as if he were the principal 
offender’, the court held that a conviction for acces- 
sory to murder will not be affected by the fact that 
the principal was convicted for manslaughter only, that 
the above quoted statute made the crime of the ac- 
cessory a substantive one, for which he may be tried, 
before or after conviction of the principal, and convict- 
ed of the degree of offense the evidence establishes 
against him. Goins vs. State, 46 Ohio 457, 21 N. E. 476; 
Brown vs. State, 18 Ohio, 497. 

To same effect Penn., Buck vs. Commonwealth 
supra also Virginia, Hatchett vs. Commonwealth supra. 

As regards the further application of Section 7110 
in Fla. decisions, it has been held that there may be an 
accessory before the fact to murder of the third de- 
gree, manslaughter and murder of the second degree. 
-In this the section is declaratory of the common law, 
and although, like at common law, the defendant in 
such a case could be convicted only of the same grade 


of offense as the principal, it will not prevent a convic- 
tion in a criminal case of accessory before the fact to 
manslaughter under an indictment charging accessory 
before the fact to the crime of murder in the first de- 
gree, under Section 3991, of the General Statutes of 
1906, providing that if a person indicted for a felony 
shall be acquitted by verdict of part of the charge and 
found guilty as ‘to the residue, he may be adjudged 
guilty of such lesser crime as will appear to the court 
to be substantially charged by such residue of the in- 
dictment or information. Thomas vs. State supra; 
Mathis et al. vs. State, 45 Fla. Reports 46, 34 So- 287; 
Hewitt vs. State, 43 Fla. Reports 194, 30 So. 795. 

The latter proposition has its counterpart in the 
common law, which, as was well pointed out by the 
court in Thomas vs. State supra, permits a conviction 
of manslaughter under an indictment of murder in the 
first degree. By parity of reasoning, one might also add 
that an indictment of accessory before the fact to 
murder in the first, degree will support a conviction of 
accessory before the fact to murder of the second and 
third degrees. However, the court in adopting the view 
that under this section, a conviction of the accessory 
will still be limited as under the common law to the 
same grade of offense as the prncipal, is not in accord 
with some courts elsewhere, Pennsylvania, for instance, 
where, as already pointed out above, the court held a 
conviction of accessory to murder would be good, de- 
spite the fact that the principal was only found guilty 
of manslaughter. Goins vs. State supra. Logically, too, 
the Pennsylvania court’s position seems to be more 
sound, for it is useless to say that an accessory is 
made in legal effect a principal and yet maintain his de- 
pendency as to the grade of offense on the party nam- 
ed as principal. To be a principal and yet to be depend- 
ent are two mutually exclusive ideas. 

It has been held further that in charging one as 
an accessory before the fact, if the act of the accessory 
was not done in the same jurisdiction where the crime 
was consummated, the place of the actual performance 
of that act must be alleged in the indictment, but that 
the specific acts need not be alleged. Elliott vs. State, 77 
Fla. Reports 611, 82 So. 139, also Everett vs. State 
supra. In this too the common law is followed. 

In close one might say that as a logical conse- 
quence of making the punishment of principals in the 
first and second degrees and accessories before the 
fact the same, there is in legal effect a virtual union 
of all three categories into one, and the statute would 
doubtless have served its purpose better, or at least 
been more conducive to clarity and consistency, if it 
had used words to that effect, declaring outright that 
thereafter all distinction between those categories is 
abolished and that they would henceforth be deemed 
principals in, the first degree. Such at least is the case 
in numerous other states, such as New York, Illinois, 
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Ohio, Alabama, Pennsylvania, etc. See Cahill’s Consoli- 
dated Laws (1923) of New York, Ch. 41, Section 2 and 
Section 1934; Illinois Revised Statutes (1927), Ch. 38, 
Sections 582 and 583; Throckmorton’s Annotated Code 


of Ohio (1929), No. 12380; Criminal Code of Alabama 
(1923), Vol. 2, Ch. 67, Section 3196; Pennsylvania 
Statutes (1920), Section 7665 and 7666. 


: 


The long expected report of Colonel William J. 
Donovan was filed March 22, last, with Federal Judge 
Thomas D. Thacher. Colonel Donovan was employed 
as counsel by the Association of the Bar of the City 
of New York, the New York County Lawyers’ Asso- 
ciation, and the Bronx County Bar Association, 
to conduct an_ investigation into conditions ob- 
taining in the New York bankruptcy courts. The 
investigation began March 25, 1929, and 4,000 wit- 
nesses and 1,000 court files were examined. Sixteen 
expert witnesses were called. A great staff of as- 
sistants collaborated in the work, which began by 
hearings before a Federal grand jury, and embodied 
public hearings before Judge Thacher. Thirty-five 
prominent members of the bar assisted Colonel Dono- 
van, and the work was, to some extent, carried beyond 
New York in that, by a questionnaire, referees in each 
district throughout the country were consulted, al- 
though those familiar with the bankruptcy practice in 
other parts of the country perceive that many of the 
conditions complained of do not obtain throughout 
the country. The ‘bankruptcy rings’ that infested the 
New York area and that brought about the investiga- 
tion are not admitted to be common. From the New 
York investigation, several criminal prosecutions and 
disbarments have ensued. 

The major conclusions of the report, which em- 
bodies 358 pages, are summarized in the New York 
Times as follows: 

1. Administration should begin in every case as 
promptly as possible after the filing of the peti- 
tion and provision should be made for its con- 
clusion without delay. 

2. The administration of estates should be 
placed upon a business-like basis. Competent, 
trustworthy and experienced individuals or or- 
ganizations should be attracted to serve as trus- 
tees by the payment of adequate compensation for 
efficient service. Procedure should be simplified. 
The old idea that the interest of creditors will au- 
tomatically produce zealous individuals who will 
serve the creditors for meager pay must be dis- 
carded. 

3. The courts should be relieved of administra- 
tive responsibilities, and these responsibilities 
should be centralized in the executive branch of 
the Federal Government. The creditors will not 
exercise these responsibilities. Their attempted 
exercise by the courts has been ineffective, bur- 
densome and generally inefficient, has produced 
a multitude of rules and legalistic formalities and 
has resulted in criticism of the bench itself. Trus- 
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THE DONOVAN REPORT ON BANKRUPTCY 
(By Herbert U. Feibelman, of Miami, Florida) 


tees should be supervised and licensed or subject 
to approval by the executive branch of the Fed- 
eral Government. 
4. Creditor control should be limited to those 
cases in which the creditors have a genuine inter- 
est. and in such cases their control should be made 
effective through committee action. Adminis- 
tration in each case should be immediately begun 
by an approved or licensed trustee who would con- 
tinue it to its conclusion unless a substantial num- 
ber of creditors wished to replace him for some 
other trustee similarly approved or licensed. 
Representative creditor action through commit- 
tees should be substituted for senseless attempts 
at townmeeting methods. Notices to creditors of 
meetings should be curtailed, and in their place 
creditors’ committees should be elected where the 
creditors care to do so with the privilege of super- 
vising the acts of the trustees. 

5. Means should be devised to enforce the cri- 

minal and discharge provisions of the act. The 

thorough examination of bankrupts in all cases 
whether there are assets or not should be assured. 

Trustees should be permitted on their own motion 

to interpose objections to discharges, and it should 

be made their duty to do so where the facts war- 
rant it. 

That creditors have displayed indifference to 
bankruptcy administration cannot be doubted. Few 
creditors have been disposed to assume the responsi- 
bility of quick, vigorous measures, with the result that 
when bankruptcy has ensued in many cases, the re- 
maining assets were insufficient to justify extra- 
ordinary measures for criminal prosecution. 

Colonel Donovan’s report bemoans the low divi- 
dends paid, but apparently does not give due account 
to one of the main causes—dilatory conduct by credi- 
tors in invoking the act itself. The reluctance of credi- 
tors to act has, in a just measure, been responsible for 
small returns on liquidation. 

The due process clause of our Federal Constitu- 
tion has prevented speedier appointment of receivers 
—appointment without the heavy responsibility under 
bond, which may be required. Congress has been re- 
luctant to enlarge grounds for invoking the act. The 
Canadian and British laws make it easier to invoke 
bankruptcy, and until bankruptcy administration is 
available, without its present heavy responsibility on 
the petitioning creditors, creditor will delay action and 
crooked bankrupts will continue to take advantage of 
this delay in the law to reap benefit. In many in- 
stances, particularly in South Florida, after the boom 
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bursted, in 1927 and 1928, creating an abnormal num- 
ber of bankruptcies, counsel unskilled in bankruptcy 
would not infrequently undertake the handling of 
creditor interests, and it was often easy for law viola- 
tion to ensue. The'Donovan report calls attention to 
the fact that during the period of the New York bank- 
ruptcy frauds, the practice was really centralized in 
twenty-one law firms. Certain it is, that the inactiv- 
ity of creditors, their unwillingness to exercise the 
powers conferred on them under the present act, and 
the lack of serious attention to the practice by the bar 
generally warrant the consideration that control of the 
estates should be given to the courts instead of to 
creditors. 

Attorneys who have followed bankruptcy cases 
will agree on the recommendation that administration 
start and close sooner. Frequently, under the present 
law, receivers have desired to dispose of assets 
promptly, but they have been prevented by the provis- 
ion limiting disposal to ‘perishables’. No doubt, the 
framers of the present law had in mind the possibili- 
ties for fraud by deferring disposal of assets until the 
trustee had been elected. Speedier administration will 
certainly satisfy many complaints now directed 
against the present law. 

The bench and the bar will welcome some means 
of getting experienced trustees and receivers. The re- 
port appreciates that by raising the amount of com- 
pensation the standard of those serving will also be 
raised, and thus the courts can count on getting men 
who are willing to devote the requisite time and at- 
tention to the liquidation of bankruptcy esates. The 
Donovan report did not recommend the regular ap- 
pointment of trust companies as receivers, a practice 
now being followed experimentally in New York 
courts. The report did not recommend official court 
receiver, such as the Canadian and English laws have, 
but did call for ‘professional receivers and trustees’, 
in effect, through licensed receivers and trustees, 
amenable to the executive department of the gov- 
ernment. Those who read the report will well under- 
stand why judges have followed the practice of ap- 
pointing to receiverships the same persons on numer- 
ous occasions, and why, in many districts, so-called 
professional receivers and trustees have existed. 

True to the standard of all plans of reform, the 


report seeks to dispense with the services of attorneys, 
at least to a partial degree. The experience of New 
York courts with twenty-one law firms (out of more 
than 20,000 lawyers) impels Colonel Donovan to ap- 
peal for a reduction in the employment of counsel. 
Experience in the actual practice will undoubtedly con- 
vince Colonel Donovan, particularly after a more per- 
sonal observation of conditions throughout the United 
States, that fees to attorneys have not been of such 
enormous size proportionately as to constitute a serious 
menace under the act, and if the conduct of attorneys 
generally has been objectionable, it has been on a parity 
with the creditor interests represented. The stand- 
ards of a court engaged in liquidating businesses can- 
not be higher; than that of the business interests serv- 
ed, and there is no reason to believe that laymen as 
such will bring to bear any greater portion of in- 
tegrity and fair-dealing than lawyers. Creditors are 
going to get what they want, whether they hire law- 
yers or laymen, and if a lawyer in the bankruptcy 
court stoops to unworthy conduct, it may be safe to 


say that some business man or men supplied the in- 
centive. 


The Donovan report seems to take no cognizance 
of the added burdens of the Federal courts during the 
past decade through the passage of the Volstead Act 
and the enforcement thereof. It has hardly been hu- 
manly possible for the courts as well as the enforce- 
ment officers of the court to give proper heed to the 
criminal features of the act, and this situation may be 
in no small degree responsible for the comparatively 
small number of convictions—171—from 110,000 
bankruptcy cases in 1928 and 1929. 


The bar throughout the country should recognize 
a great debt to the bar associations that have made 
possible this extensive study in a section of the coun- 
try that has witnessed the grossest abuses under the 
law, and it is hoped that a more widespread study may 
be undertaken, not particularly because the country 
senses wide-spread abuses and frauds, but because dis- 
satisfaction with the law or its administration is un- 
doubtedly prevalent. Bench and bar and public would 
welcome some change, and the Donovan report cer- 
tainly gives some food for thought on the part of all bar 
associations. 
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THE SPECIAL VERDICT AS AN AID TO THE JURY 
By JOHN W. STATON* 


(Reprinted by special permission from April, 1930, 
issue of the Journal of American Judicature Society. 
This will be found of interest in connection with Pro- 
fessor Crandall’s address to the Conference of Local 
Bar Delegates at Orlando, printed in the April issue 
of the Law Journal.) 


When and where the jury system first saw the 
light of day is not known. Volumes have been written, 
theories have been formulated, legends handed down 
from generation to generation, but history throws little 
real light on its origin. Its existence in various forms 
through many centuries, is a known fact—combat— 
trial by ordeal— and all the other variations are known 
facts but the original micro-organism has never been 
located and recorded. The theory that it was of divine 
origin has never been generally accepted by the bar or 
by litigants either in Maryland or elsewhere: That the 
jury system was brought over to England by the Nor- 
mans in 1066 is generally accepted as true but if the 
Normans ever told where they got in their message was 
not passed down to posterity. While the present con- 
clamation is going on all over the United States, that 
the whole system should be abolished, Japan, accord- 
ing to a recent news item, only a few months ago had 
its first trial by jury. 

While there are those who earnestly advocate the 
entire abolition of the system because it is alleged to 
be archaic, bad and only entitled to respect because of 
its age and to be pitied because of the “misery” in its 
joints the great weight of opinion is undoubtedly that 
it is not the system itself that is bad nor the individual 
jurors that are incompetent, but that the trouble lies in 
the procedural application of the system. That there is 
some trouble cannot be denied. Dismissing the abolition 
of the jury entirely as untimely, unwise, undesirable 
and impossible, the reforms suggested are: 

(a) Trial by a commission of experts selected for 
their peculiar fitness for each particular case, a phrase 
of arbitration. 

(b) Majority decisions. 

(c) Reduction of the number of jurors. 

(d) The abolition of the general verdict and sub- 
stitution of the special verdict. 

I believe in the right of trial by jury and in the 
full exercise of that right and of the generally equit- 
able and just results, but I likewise believe much can 
be done to assist the jury in arriving at correct con- 
clusions of fact. The difficulty generally speaking 
seems to be that we burden and confuse the jury with 
the duty not only of finding the facts but in making 
application of the law to those particular facts. 

The chief desire of both court and counsel should 


be to help the jury in arriving at the truth. The en- 
deavor should be to clarify, not to confuse. 
May Overwork Conservatism 

Conservatism is one of the charges against law- 
yers which we do not resent and of which we are not 
ashamed, but conservatism may be carried to a dan- 
gerous extreme and may be allowed to become a bar to 
constructive reform. The advice of Polonius to Laertes 

“The friends thou hast and their adoption tried 

Grapple them to thy soul with hoops of steel, 

But do not dull thy palm with entertainment 

Of each new hatched, unfledged comrade” 
is deeply rooted in the heart of the American Bar and 
perhaps particularly of the Maryland bar, when applied 
to procedural methods. Far be it from me to suggest 
that it should not be so. Yet that ingrained love of what 
is and has been should not prevent us from recognition 
of the fact that the long established may not be the 
best, from recognition of the fact that progress must 
mean change, even if change does not necessarily mean 
progress. 

The special verdict is not new. Like Abraham, 
when Isaac was born it is “full of years.” Whatever 
merit there may be in the jury system as a whole by 
reason of the fact that it is a venerable institution 
may with equal force be applied to the special verdict. 
It is a product of the common law. The Statute of West- 
minster 2, 13 Edw. 1, C. 30, Sec. 2, enacted in 1286, was 
merely declaratory of what had long existed. Black- 
stone tells us “sometimes if there arises in the case any 
difficult matter of law, the jury, for the sake of better 
information and to avoid the danger of having their 
verdict attainted, will find a special verdict, which is 
grounded on the Statute of Westminster 2, 13 Edw. 1, 
C. 30, Sec. 2, and herein they state the naked facts as 
they find them to be proved and pray the advice of the 
court thereon; concluding conditionally, that if upon 
the whole matter the court shall be of opinion that the 
plaintiff had cause of action, they find for the plaintiff 
—if otherwise, then for the defendant. Blackstone, 9 
Ed., Vol. 4, p. 377 (Burn). 

Origin of Special Verdict 

The special verdict had its origin in the fear by the 
original trial jury of a jury of attaint. In the early days 
if the jury brought in a general verdict which in the 
mind of the judge was not a proper one, the “jury of 
attaint” was summoned. If the attaint jury found a dif- 


*The author prepared this paper as his president’s 
address to the Maryland State Bar Association at its 
meeting held June 27, 1929. With his consent some por- 
tions, dealing mainly with experience in Maryland un- 
der a statute since repealed, have been omitted. 
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ferent verdict from that of the first jury, the first jury 
were deemed guilty of perjury and were severely pun- 
ished. Some wise juror conceived the idea that the dan- 
ger thus confronting the original jury might be avoided 
by declining to bringin a verdict either for the plaintiff 
or for the defendant but to return to the court only a 
finding on the facts, and as Blackstone says, pray the 
advice of the court thereon. 

It was held in Pennsylvania in B. & O. R. R. Co. 
vs. School District 3, Pennypacker (Pa.) 518, that in 
states where no specific statutory provision on the sub- 
ject exists, special verdicts may be found as of com- 
mon law but the court is not justified in directing the 
jury to find a special verdict though it may in its dis- 
cretion in a proper case recommend one. 

One feature of the common law special verdict 
has been in some states improved by statute, and may 
yet be much further improved. Under the common law 
all issues even those that were undisputed and uncon- 
troverted, must be passed upon. In Texas this has been 
modified by eliminating that necessity and creating the 
conclusive presumption that every issue not included 
in the issues of fact submitted to the jury for their 
finding was found to support the judgment provided 
there is evidence to sustain it. 

Early Maryland Cases 

It is not a new practice in Maryland. Findings of 
fact by the jury, passing the question of law to the 
court, are found in our reports as far back as 1 H. & 
McH. 26 (1705). This was an action of ejectment, in 
which the jury, after reciting their conclusions on va- 
rious facts, said: 

“If the court do not think Walter Beam’s patent 
duly vacated, we find for the plaintiff, otherwise for 
the defendant.” This is followed on page 28 in the case 
of Lloyd’s lessee vs. Hemsley (1712), in which the jury 
said: “We of the jury do find for the plaintiff if the 
honorable court are of opinion that the Statute of 
Twenty-first King James the First, entitled ‘an act for 
limitation of actions and the avoiding of suits at law,’ 
do not extend into this province and be not applicable 
to this cause, otherwise, we find for the defendant.” 

In Gover vs. Turner, 28 Md. 600, the Court of 
Appeals said “the jury have a legal right to find a 
special verdict and submit any question of law to the 
court, and if they think proper to do so, the court 
cannot properly refuse it,” and that “a special verdict 
is where the jury find all the facts in the case, re- 
ferring the law arising on such facts to _ the de- 
cision of the court and concluding conditionally that if 
upon the whole facts found the court shall be of opin- 
ion that the plaintiff had cause of action, they then 
find for the plaintiff, if otherwise then for the defend- 
ant.” This seems to be the common law special ver. 
dict and there seems to be nothing to prevent its use 
even now in Maryland if it be so desired. But it is not 


the common law special verdict that we advocate. It 
is the special verdict that may be created with that as 
a foundation- 

It is defined by statute in Iowa, Nebraska and 
Ohio, as one in which the jury finds the facts only, 
which must present the ultimate facts as established 
by the evidence and not the evidence to prove them, 
so that nothing remains to the court but to draw from 
them its conclusions of law. 

Many of our states have statutes regulating spe- 
cial verdicts or special interrogatories. Maryland had 
a statute along this general line born of the General 
Assembly of 1894, Chapter 185. Even its mother did 
not love it. After only six years of existence the little 
life it had was snuffed out by chapter 641 of the 
Acts of 1900, with the general approval of the bar of 
the state. But was that action wise? Should it have 
been entirely wiped out? Should it not have been en- 
larged, amended and made workable and effective? 

Experience in Many States 

In the effort to learn the procedure in the various 
other states with reference to verdicts, special and 
general, and special interrogatories and how the use 
of special verdicts or special interrogatories is regard- 
ed in those states I have conducted during the last 
year some considerable correspondence with leading 
members of the bench throughout the country. The 
statutes, of course, could have been obtained by ex- 
amination of the various state codes but the reaction 
of the bench and bar could not have been so obtained. 

One of the recognized objections to the submission 
of special issues is the supposed difficulty in their 
proper framing, so in trying to get the reaction of the 
courts and bar of other states that particular query 
was made and also whether or not their statute was 
frequently or infrequently used. From this correspond- 
ence the following information has been gathered: 

Statutes somewhat similar to the Maryland 
statute but varying in detail are in force and are more 
or less used in Arizona, California, Colorado, Indiana, 
Kansas, Michigan, Montana, Nebraska, New York, 
Pennsylvania, Rhode Island, South Dakota and Wash- 
ington. 

From California comes the word that it is rather 
infrequently used and it is just about as difficult to 
properly frame and submit special issues as to instruct 
the jury; from Arizona that while it was formerly fre- 
quently used it is not now used so frequently because 
the bar and courts regard special verdicts unfavorably 
and the framing of issues more difficult than the pro- 
cedure for general verdicts, but in Colorado its 
use is not infrequent, though not very common, and 
not regarded unfavorably nor the framing of issues 
more difficult. 

Delaware has a statute that is a model in brev- 


ity: “In any case in the discretion of the court the. 
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jury may be required to find a special verdict.” It is 
infrequently used and has received very little con- 
sideration from the courts or the bar. 

Indiana uses the statute frequently, particularly 
in personal injury cases, it is regarded favorably by 
the courts and the bar and the difficulty in the pro- 
cedure is not materially different in special and gen- 
eral verdicts. From Kansas the report is that the 
statute is frequently used and is favorably regarded 
especially where the jury is liable to be prejudiced. 
as in personal injury cases against railroads and other 
corporations, and that perhaps issues are more readily 
framed than instructions. 


In Massachusetts, while the practice permits 
special verdicts, general verdicts and answers to ques- 
tions framed by the court, the special verdict does not 
rest upon any statute but is the common law spe- 
cial verdict recognized by statute of Westminster 2, 
13 Edw. 1, chapter 30, section 2, and by Massachus- 
etts G. L., chapter 11, section 5, but its use is not very 
common. Chapter 231, section 124, Massachusetts G. 
L., passed in 1918, provides that when special ques- 
tions are submitted to a jury the judge may or may 
not take a general verdict and may report the case on 
the answers of the jury or may make such other or- 
der thereon as he deems proper. This statute, says 
Chief Justice Rugg of the Supreme Judicial Court of 
Massachusetts, was presented by the Legislative Com- 
mittee of the Massachuetts Bar Association and in a 
statement in support of the act it was said: 


“One object of this section is to assist the appel- 
late court by encouraging the practice of framing sep- 
arate issues and taking special verdicts in cases where 
such course would enable the court to correct errors 
of the trial judge by dealing with the case as justice 
required upon the findings of the jury without send- 
ing the case back to be tried all over again simply 
because the general verdict was taken, when this 
whole expense and delay of a second trial could have 
been avoided if the jury had been requested by the 
trial court to answer specific questions and decide 
separate issues. Ths section is not drawn in such a 
way as to make it obligatory upon the trial court, but 
it is to favor the practice of taking special verdicts in 
proper cases, which we believe to be an important and 
necessary step in any attempt to materially reduce de- 
lays and exceptions resulting from new trials.” 

The submission of the issues is in the discre- 
tion of the court but when submitted the findings 
are binding on the court. The practice of framing spe- 
cial questions, says the Chief Justice, is frequently used 
by the courts and the act is generally regarded with 
favor both by the bench and the bar in cases to which 
it is applicable and that in his opinion there is not 
much difference in the difficulties involved in the fram- 


ing of issues and the practice under the general verdict 
system. 

Michigan is considering the matter of amending 
its practice to provide for special verdicts, a move- 
ment doubtless encouraged by the very interesting 
articles of Professor Sunderland of the University of 
Michigan, who has been an earnest advocate of the 
system since at least as far back as 1920. 

In Minnesota while frequently used in equity 
cases it is not often used in suits at law. The statute 
seems to be favored by the judiciary but whether the 
practicing lawyer favors it depends entirely upon 
which side of the case he is on. 

In Montana it is favored by the Appellate Court. 
In Rairden vs. Hedrick, 46 Mont. 510, the court said, 
“the submission of special interrogatories to the jury 
is a matter adressed to the sound legal discretion of 
the trial court, and the observance of the practice, rath- 
er than constituting error is to be commended as tend- 
ing to promote justice.” . 

In Nebraska the statute is not very frequently 
used by the bar and “there is probably a feeling that 
the special findings may constitute a trap,” and it is 
thought the proper framing of issues is more difficult 
than the proper framing of instructions for a general 
verdict. 

New Hampshire, like Massachusetts, has no 
statute but the matter is also dealt with there as one 
of common law procedure. Trial judges there are said 
to be “pretty shy of such entanglements” but one in 
high position writes that in his opinion the practice of 
calling for a special verdict is a useful one and should 
be employed more than it is; that it often happens if 
the. appellate court knew which of several grounds 
submitted was adopted by the jury a new trial would 
be obviated; that when there is error only as to issues 
which do not concern the conclusion reached by the 
jury, the verdict ought to be saved, which cannot 
be done where all are submitted for one general ver- 
dict. 

The New Jersey statute enacted in 1846 (Section 
159, New Jersey Practice Act), is that: “No jury in any 
case shall be compelled to give a general verdict but 
may find a special verdict and show the truth of the 
fact and require the aid of the court,” a throw-back to 
the ancient fear of the attaint jury. 

In New York the practice of taking a special 
verdict while reserving decision on motion to non-suit 
the plaintiff is frequently adopted by members of the 
bench, the statute is favorably regarded and its ap- 
plication not regarded as unduly difficult. 


In Ohio there seems to be a division of opinion 
with the weight in favor of the system, but the fram- 
ing of issues is regarded as very difficult. 


Rhode Island reports that the special verdict fur- 
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nishes a useful test by which to determine the val- 
idity of the general verdict. 

South Dakota is getting hold of the right dea. 
There the statute is favorably regarded but not often 
used except in complicated cases and the suggestion 
is being discussed by some members of the bar that 
a law permitting juries to find all the facts without 
a general verdict, the court thereafter to apply the 
law, would be more likely to result in right disposi- 
tion of cases. 

In Texas, Wisconsin and North Carolina special 
issues are used in one form or another under differ- 
ent names and with satsfaction and success, except 
perhaps in Texas where, according to one critic the 
fault is not so much in the statute as in its admin- 
istration. For a full discusson of the practce in those 
states I earnestly commend to those, if any there are, 
who may be interested in the subject, Professor Green’s 
article in American Bar Association Journal, Decem- 
ber, 1927. 

Favored By Texas Jurist 

Chief Justice James W. McClendon of the Court 
of Civil Appeals, Third Supreme Judicial District of 
Texas, in writing of the practice under their statute 
says: 

“My own views are that the special issue verdict is 
a great improvement over the general verdict. It has 
the following advantages: 

“1. It enables the trial court to obtain a jury’s 
findings on specific controlling issues of fact without 
confusing them with a statement of the law of the case, 
as is necessary in a general charge. 

“2. In large measure it affects a jury finding on 
specific controlling facts uninfluenced by the effect of 
such findings upon the ultimate rights of the parties. 
It at least minimizes such influence as much as possi- 
ble in a jury case. 

“3. It obviates the necessity of reversals in manv 
cases by having special findings for the guidance cf 
the appellate court, even though the trial court may 
have erroneously construed the law of the case in some 
essential particular. 

“4. It enables the trial court to submit independ- 
ent theories of the recovery or defenses which under 
the general verdict would have to be submitted in the 
alternative, and would require a reversal in case error 
was committed in any independent ground of recovery 
or of defense so submitted. 

“5. It permits the finding on the facts of the case 
for the guidance of the appellate court in those cases 
in which the trial court may be of the opinion that the 
case should not be submitted to the jury, thus obviat- 
ing the necessity of a new trial in case the appellate 
court should hold the case presented controlling fact. 
issues. 


“The main difficulty that I have observed in the 


administration of the statute is the fact that the bar 
and bench have been slow to recognize the essential 
differences between the special issue and _ general 
verdicts, and have in many instances applied to the 
former nonapplicable rules attaching to the latter. 
This however, I presume is incident to all radical 
changes in matters of practice which have to be dealt 
with by a large bar and bench.” 

Virginia has no statute and while the subject is 
casually discussed in that state there is yet no well de- 
fined movement to change their practice. 

Washington approves, the statute is not infre- 
quently used, most commonly in complicated cases and 
it is thought the requiring of separate answers re- 
quires a more careful consideration of the evidence 
by the jury and the submission of the special issues 
places no special burden upon the trial judge. 

West Virginia is now in the midst of a very seri- 
ous consideration of this subject. In the West Virginia 
Law Quarterly, June, 1928, Robert T. Donley, of the 
West Virginia Bar, has a most interesting article on 
this subject and submits in practical and concrete form 
a bill designed to prescribe the rules with reference 
to special verdicts, eliminating entirely the general 
verdict when special issues are submtted. (x) This bill 
by Mr. Donley has been carefully reviewed and criti- 
cized and amendments suggested by Professor Leon 
Green, of Yale Law School, and while possibly not 
yet perfect in its form is certainly well worthy of the 
consideration of all who desire to improve our proced- 
ural system in civil jury trials. This proposal by Mr. 
Donley was recently submitted to the West Virginia 
State Bar Association for consideration and was re- 
ferred to the Committee on Judicial Administration 
and Legal Reform. That committee submitted a care- 
ful analysis of the proposed measure and recommend- 
ed that the executive council take measures and pro- 
vide time for its thorough discussion. 

Now let us see how the statute works in North 
Carolina. Buckner vs. Southern Railway Company et 
al., 194 N. C. 104, was a suit for damages for personal 
injuries with the defense of contributory negligence 
with a great deal of evidence as to how the accident 
occurred. 


The issues and the answers of the jury were as 
follows: 

1. Was the plaintiff injured by negligence of de- 
fendant as alleged in the complaint? Answer. Yes- 

2. Did plaintiff by his own negligence contribute 
to his injury? Answer. Yes. 

3. Notwithstanding the negligence of the plain- 
tiff could the defendant have avoided the injury by 
the exercise of ordinary care? Answer. Yes. 

4. What damages, if any, is plaintiff entitled to 


(x) Reprinted in this Journal, Vol. XIII, No. 1 
(June, 1929). 
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recover? Answer. $5,500. 
It can readily be seen that the instructions for 
a proper understanding of the case by the jury could 
be exceedingly simple. 

Is This a “Horrible Example?” 

Now let us see what we did under our practice 
here in Maryland in the case of Payne, Director-Gen- 
eral of Railroads, vs. Healey, 189 Md. 86. This was an 
action for damages for personal injuries and for 
damages to plaintiff’s automobile. Plaintiff in his auto- 
mobile “was picked” up at Antietam street crossing of 
the Cumberland Valley R. R. in Hagerstown and car- 
ried along on the side of the engine some 300 feet down 
the track to where the automobile was wiped off by 
a semaphore, the plaintiff having jumped just before 
the semaphore was reached. 

To clarify the situation for the jury these prayers 
were granted by the trial court and approved by the 
Court of Appeals. They are familiar words to you, but 
please listen to them, not as lawyers. but from the 
standpoint, if you can, of the average juror. I hesi- 
tate to read them at length but it seems necessary 
to emphasize the point. 

Plaintiff's First Prayer. The jury is instructed 
that if they find from the evidence that the engine 
and train of the defendant collided with the automo- 
bile of the plaintiff while the plaintiff was in said 
automobile at the Antietam street crossing and that 
said engine and train carried said automobile with 
the plantiff therein along the tracks of the defendant, 
if the jury so find, and further find that said auto- 
mobile was carried to the semaphore south of said 
crossing and the plaintiff to a point a short distance 
north of said semaphore, if the jury so find, and fur- 
ther find that said automobile was broken up and 
destroyed by coming in contact with said semaphore 
and that the plaintiff was injured by jumping from 
said automobile at said point north of said semaphore, 
if the jury so find, and further find the plaintiff 
was in a position of peril in relation to said engine 
while he was still upon the Antietam street crossing, 
and further find that the engineer in charge of said 
locomotive could by the exercise of reasonable care 
for the safety of persons on said crossings have known 
of said position of peril while the plaintiff was still on 
said crossing in such time that the engineer could by 
the exercise of reasonable care and caution have stop- 
ped said engine and train and avoided injury to the 
plaintiff or his automobile before it reached said sema- 
phore and before the plaintiff jumped from said auto- 
mobile, if the jury so find, and further find that the 
damages to said automobile were not caused until it 
came in contact with said semaphore and that per- 
sonal injuries to the plaintiff did not occur until he 
jumped from said automobile, as aforesaid, if the 
jury so find, then their verdict must be for the plain- 
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tiff; provided the jury shall further find that after 
said collision on Antietam street, if the jury so find, 
the plaintiff was in the exercise of reasonable care 
and caution. 

Plaintiff’s Third Prayer. Measure of damages in 
usual form. 

The defendant offered 12 prayers, of which the 
following were granted and approved by the Court of 
Appeals. 

Defendant’s Sixth Prayer. The defendant prays 
the court to instruct the jury that under the pleadings 
there is no evidence in this case legally sufficient to 
enable them to find any negligence on the part of the 
defendant, his agents or employees in respect to the 
headlights of the locomotives, which the jury may 
find were in the vicinity of the place where the ac- 
cident complained of occurred, at the time thereof, 
either in reference to the number or kind thereof, or 
in reference to the manner or way the said head- 
lights were burning. 

Defendant’s Seventh Prayer (as modified by low- 
er court). The defendant prays the court to instruct 
the jury that if they find from the evidence that the 
plaintiff was guilty of any negligence which in any 
degree directly contributed to the injuries complained 
of, he is not entitled to recover, and their verdict 
should be for the defendant, but the jury are further 
instructed that in determining whether any negligence 
of the plaintiff directly contributed to the injuries com- 
plained of, they are not to consider any negligence 
of the plaintiff directly contributing to the original 
collision of the locomotive and automobile, provided, 
the jury further find the facts set out in plaintiff’s 
first prayer. 

Defendant’s Eighth Prayer (Granted). The de- 
fendant prays the court to instruct the jury that from 
the plaintiff’s own testimony he was guilty of negli- 
gence directly contributing to the collision between the 
engine of the defendant and the automobile of the 
plaintiff; and that under the pleadings in this case the 
plaintiff cannot recover unless they shall find from the 
evidence that the enginer in charge of the engine of 
the defendant was guilty of some specific act or acts 
of negligence after he became aware or by the exercise 
of reasonable care could have become aware of the 
peril in which the plaintiff by his said negligence had 
placed himself, which caused the injuries complained 
of, and to further instruct the jury, that the burden 
of proof is upon the plaintiff to establish that the said 
engineer was guilty of such negligent act or acts. 

Defendant’s Ninth Prayer (granted as modified). 
The defendant prays the court to instruct the jury that 
it was the duty of the plaintiff to look and listen for ap- 
proaching trains, as he approached the tracks of the 
defendant on the occasion of the injuries complained 
of and to continue to look and listen until the said 
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tracks were reached and to further instruct the jury 
that if they shall find from the evidence that the view 
of the plaintiff of said tracks, as he then and there 
approached the same, was in either direction in any 
way obstructed, then it was the duty of the plaintiff 
to stop, look and listen for the approaching train or 
trains before attempting to cross the said tracks; and 
to further instruct the jury that if they shall further 
find that the plaintiff did not so look and listen, or did 
not stop, look and listen, if they shall find that the 
view of the plaintiff of said tracks was in either di- 
rection obstructed and shall further find that his fail- 
ure to so look and listen or to so stop, look and listen, 
directly contributed to the collision between the en- 
gine and the defendant and the automobile which the 
plaintiff was then and there driving, then the plaintiff 
is not entitled to recover, unless the jury shall fur- 
ther find from the evidence that the defendant, its 
agents or employees, in charge of the engine and train 
which collided with the automobile of the plaintiff 
could have by the exercise of reasonable care and cau- 
tion on his or their part, after he or they or any 
of them became aware of the peril, the plaintiff had by 
his negligence, if the jury shall so find, placed him- 
self, avoided the consequences of the plaintiff’s said 
negligence and prevented the injuries complained of or 
unless they further find that the engineer in charge 
of said engine could by the exercise of reasonable care 
have discovered the position or peril of the plaintiff 
while the plaintiff was upon the Antietam street cross- 
ing and that the said engineer could by the exercise 
of reasonable care have avoided injury to the plaintiff 
or his property after he ought to have discovered the 
peril of the plaintiff if the jury so find. 
Alternative Suggested 

Thus was the situation clarified for the jury and 
very correctly was it done under our system. 

Notwithstanding all this legal verbiage the issues 

were very simple. If we followed here the practice 
of submitting the issues to the jury they might have 
been in substance as follows: 
; 1. Did or, by the exercise of reasonable and ordi- 
nary care in their work, could any of the railroad em- 
ployees see Mr- Healey’s dangerous position after the 
collision at Antietam street crossing and before the 
injury, in time to prevent the same by the exercise of 
reasonable and ordinary care. 

(a) To Mr. Healey’s person? (Answer Yes or No.) 

(b) To his automobile? (Answer Yes or No.) 

2. If on your finding of the facts the court should 
hold the defendant railroad liable at what do you as- 
sess the damages? 

(a) To the person? 

(b) To the automobile? 

These issues could have been accompanied by two 
or three simple instructions, one as to the measure of 


damages, one as to the burden of proof, and possibly 
one defining reasonable care. 

It is respectfully submitted for your consideration 
which method would be more easily understood by the 
jury and which would be more likely to contain errors 
for review by the Court of Appeals. In the particular 
case the verdict naturally was against the railroad 
company and under the facts no doubt properly so, but 
will it be contended by anyone that the voluminous in- 
structions to the jury enabled the jury to understand 
more clearly what they were to decide? 

Special Verdict in North Carolina 

The North Carolina Reports have many illustra- 
tions of their practice and the form of issues in negli- 
gence cases has become almost standardized. That 
standardization is illustrated by the issues in the case 
of Ledford vs. Tallassee Power Company and Conner 
and Starks and Dereberry, 194 N. C. 98. 

Waller vs. Dudley, Jr., 194 N. C. 139, was an action 
of trespass q. c. f. The issues and answers were as 
follows: 

1. Did the defendant trespass upon the land of 
plaintiff and cut and remove therefrom cord wood 
and timber trees as alleged? Yes. 

2. If so, what damages, if any, are plaintiffs en- 
titled to recover? $450. 

For an action against principal and surety on a 
bond see Wilson-Stamey Grocery Company vs. J. B. 
Ross, Jr., and National Surety Company, 194 N. C. 109. 

Town of Dillsboro vs. Dills, et al., 194 N. C. 185. 
was an action by the plaintiff against the widow and 
heirs of W. A. Dills to restrain them from trespass- 
ing on certain lands in the town of Dillsboro. Plaintiff 
claimed the land had been dedicated to it by Dills, and 
that it had been in adverse possession since 1845, some 
41 years, both of which were denied. The issues and 
answers were as follows: 

1. Did W. A. Dills dedicate to the town of Dills- 
boro the lot of land described in the bill of complaint? 
No. 

2. Has the plaintiff town been in open, notorious, 
continuous and adverse possession for 20 years of the 
lot of land described in the complaint? No. 

8. Are the defendants in the unlawful, wrongful 
possession of the lot of land described in the com- 
plaint? (No answer.) 

4. What damages, if any, is the plaintiff entitled 
to recover? (No answer.) 

It is obvious that no answers were required to the 
38rd and 4th issues because of the answers to the first 
and second. 

Shortt vs. Lafayette Life Insurance Company, 194 
N. C. 649, was an action for recovery on a life in- 
surance policy where the defense was false representa- 
tion of the condition of the health of the insured and 


the lack of knowledge of the real condition by the in-- 
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surer. The issues and answers were as follows: 

1. Did the insured falsely represent the condition 
of her health in her application upon which the policy 
of insurance was issued? No. 

2. Did the defendant issue and deliver said policy 
of insurance with the knowledge of the conditon of 
the insured’s health? Yes. 

3. In what amount, if any, is defendant indebted 
to the plaintiff? $498. 

In Wisconsin the general practice is to submit 
many more issues than in North Carolina. This is done 
by splitting the main issues. It is generally believed this 
should be avoided as much as possible. For the prac- 
tice in an action of ejectment in Wisconsin see Litel 
vs. First National Bank of Oregon, 196 Wis. 625. 

An Irish Case. 

Now let us turn to Ireland. 

Butterly vs. Mayor of Drogheda, 1907, 2 Irish Re- 
ports, 143-137, was an action for damages for personal 
injuries growing out of the attempt of one traveler 
on a public highway to pass another where there were 
heaps of repair stone along the road, which caused the 
plaintiff’s vehicle to overturn. 

The questions were left to the jury: 

1. Were the defendants by their workmen guilty 
of negligence? Yes. 


2. Was the plaintiff guilty of negligence? Yes. 
and if so: 

3. Could the plaintiff by the exercise of ordinary 
care have avoided the consequence of the defendant’s 
negligence? Yes. 

The Appellate Court said that the issues should 
have been only these two: 

1. Were the defendants guilty of negligence? and 
if so: 

2. Was the defendant’s negligence the real direct 
and immediate cause of the misfortune? 

The result, however, the court held, was the same 
and the finding of the jury for the defendant on the 
ground of contributory negligence was correct. 

Under the English practice it is said that while 
special interrogatories under restrictions may be sub- 
mitted, the jury may decline to answer them and give 
a general verdict. Wurtz. The Jameston Trial, 6 Y. 
L. J. 32. 

It is not contended by anyone that this proposed 
method is perfect, but only that it has advantages that 
more than counteract its disadvantages. Perfection in 
the trial of cases is no more to be expected than it 
is in any other thing in life. All we can do is to strive 
at improvement. 
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CONGRESSIONAL DOCUMENT NO. 121 


(Continued from March issue) 


Lib. VII. Tit. 22, Law 5.—(Vol. 3, p. 494.) 
Re-popylation of the province of Ciudad Rod- 
rigo; and division of its domains in pasture and 
arable land. 

Whereas it has been represented to my Council, 
by the Intendent, Deputy, Attorney, and Steward of 
the five fields of the city and land of Ciudad Rodrigo, 
in how deplorable a condition the agriculture and farm- 
ers had been thrown by idleness and various abuses; 
said Council, in a report dated the fourth of April, has 
suggested to me the most expedient means, as well to 
correct abuses, as to relieve such parts of said five 
fields as are entirely depopulated, provide for their re- 
population, and for the distribution of the lands among 
the natives; and agreeably to what has been so sug- 
gested to me, I have resolved to appoint a Superin- 
tendent for the settlement of the Province of Ciudad 
Rodrigo; and I command him to repair thither togeth- 
er with an Engineer and such Assistants as may be 
necessary, and, beginning with the bishopric, to make 
out a plan of the whole district, with the limits and 
delineations very accurately drawn, of all the one hund- 
red and ten abandoned tracts, the measurement, ex- 
tent, and boundaries of each, designating the most 
healthy spot, whereon to establish the settlement, and 
suggesting the means most expedient to accomplish 
the same; he shall, in doing so, conform with the by- 
laws framed for the settlement of the Sierra Morena 
(Law 3) and with the provisions for the distribution 
of lands, in order to equalize the lots, and the rents, 
so far as they can be adapted to the circumstances; he 
shall designate those which have been entirely aband- 
oned, and which, as royal domains ought to pay the 
tythes levied upon lands recently cleared, of which I 
grant four years’ exemption to the new settlers, and 
ten years’ exemption from the payment of the tributes. 
He shall, moreover, after having consulted the most 
experienced intelligent, and practical elders of the 
* Province, and made such other inquiries as he may 
judge proper, proceed, upon a view of the titles, to 
separate the arable lands from such as are fit both for 
pasture and cultivation, and from those which are only 
fit for pasture; and he shall assign those that have no 
proprietors to the natives and inhabitants, who are 
cultivators, by distributing said lands among them, 
conformably to the provisions enacted by my Council, 
and giving the preference to such as are destitute, in 
order that they may establish themselves thereon. And 
considering that the settlement and promotion of ag- 
riculture are the surest means of securing plenty and 
public prosperity, and constitute that which I am most 
anxious to encourage in my Kingdoms and Seigneuries, 


said Council shall frame such provisions as it may 

judge most conducive to that end. 

Lib. VII, Tit. 22, Law 6.—(Vol. 3, p. 495). 
Rules for locating and erecting the settlements 
on the Madrid road, by the Province of Extra- 
madura. 

1. In all places where a bridge is hereafter to be 
erected, or where there may be one already erected, 
and which is without inhabitants, a settlement shall 
be formed on the most healthy spot, to be selected 
for that purpose. 

2. Such settlements shall be located on the road 
side, to guard the same and to supply the travellers go- 
ing backwards and forwards. 

3. Each settler shall be a farmer, with a tract of 
land to cultivate, which shall be given to him upon 
payment of a light emphiteutic tax, and of such rent, 
in produce, as may be assessed thereupon, which rent 
shall not exceed the tenth part, whether payable to 
the actual proprietor of the soil, or to the public, if 
the land be common; it is understood that if said land 
be covered with timber, it shall be exempt from the 
payment of said rent during the number of years in 
which the proprietor shall derive any considerable 
profit from the clearing of same. 

4. It shall be their duty to tend and preserve the 
timber, conformably to the ordinances concerning tim- 
ber lands, in consideration of the value of said timber, 
and to engraft the wild olive which abounds therein; 
they shall enclose such lands while such engrafting 
takes place, and while the trees are young, in order 
that they may not be injured by cattle. 

5. Those new settlements shall be exempt, during 
six years, from all Council tributes and charges, in the 
same manner as such exemption is granted to the for- 
eign mechanics and cultivators who come to settle in 
these kingdoms, who ought not to be more favored 
than the natives: although it shall be lawful to admit 
also in said settlements such Portuguese, as, from the 
scarcity of hands in Extramadura, are employed as la- 
borers and reside there, if they are industrious and 
faithful. 

6. As soon as such settlements shall contain 
twenty housekeepers, they shall be under the Alfonsine 
jurisdiction, in order that they may be _ protected 
against all kinds of vexation. 

7. The intendent shall, under the orders of the 
Council, take charge of these new settlements, whose 
inhabitants may enclose their fields according to the 
custom of the country, and protect their produce 
against all injury from cattle. 


8. It shall be lawful for him to avail himself of the | 
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services of some gentlemen of the country, who, in 
the capacity of his deputies, will make themselves use- 
ful, from pure zeal, and without compensation, and 
merely to serve, with credit to themselves, His Maj- 
esty, and the country, and he shall reward them and 
their families, by conferring personal distinctions up- 
on them. 

9. This settlement shall be extended in prefer- 
ence towards the frontier, this part being, in a great de- 
gree, and to the discredit of the nation, uncultivated 
and deserted, while the opposite frontier is well set- 
tled and covered with homes, upon a similar soil. 

10. No suits shall be admitted touching these 
lands, the settlement being prejudicial to no one, and 
paying a sufficient revenue, in the improved cultiva- 
tion of the soil; and the State has a right to remove 
such obstacles. 

11. The settlements shall be as much encouraged 
in the lands susceptible of being irrigated, as in the 
hilly tracts; but a preference shall be given to the 
natives of the districts, and to such proprietors as 
may choose to make them on their own account, and 
under the proper regulations; and the Justices and 
Corporations shall promote these most useful under- 
takings. 

Lib. VII, Tit. 22, Law 7.—(Vol. 3, p. 495.) 
Conditions and by-laws for settlements, which 
shall be observed by the inhabitants of the 
new village of Encinas del Principe. 

In conformity with the plan of the third of Sep- 
tember, 1778, presented by the Intendant of Army 
and Province of Extramadura, a settlement shall be 
formed on the desert lands of the northern section 
of the Council of Mata, near the point where it ad- 
joins the tract of the Calzada de Oropeza, one of those 
belonging to the Count of that name, and towards 
the east of that Gordo, belonging to Count Miranda, 
and distant from the hotel of the village of Naval- 
moral de la Mata, towards the west, by the royal 
road to the capital, twelve thousand three hundred 
and ninety yards, and from the land-mark which sep- 
arates said Council from the county of Oroposa, two 
thousand two hundred and eighty yards, by the same 
road. This situation, from its altitude, will secure 
healthiness and a free circulation of air, and a free 
drainage of the waters, whether proceeding from the 
rains or springs, and besides lies near the springs of 
Quadra. This settlement shall be called by the name of 
Encinas del Principe, and shall have the jurisdiction 
and powers of a town; and the roads, messuages, tracts 
of land, for cultivation and pasture, and commons for 
neat cattle, and all other appurtenances set forth in the 
explanation and notes annexed to said plan. 

2. There shall be established in said new settle- 
ment twenty-four cultivators, on such spots as are 
designated in the plan referred to, in order that they 


may have their houses at once in the same village and 
upon their own lands, and that they may dwell precise- 
ly each upon his farm. It is not, however, intended to 
refuse the neighborhood to such useful mechanics as 
may choose to settle there and build houses at their 
own cost, provided they erect the same upon the fixed 
alignment, in order not to obstruct the circulation of 
air, or spoil the beauty of the village. 

3. There shall be given to each of the twenty-four 
laborers, a tract of land containing sixty-fanegas, each 
fanega to consist of six thousand and four hundred 
square yards, (varas.) the usual measure of Extra- 
madura: said tract shall be enclosed and laid out for 
each housekeeper, not only during the season of sow- 
ing and reaping, but also in those of ploughing and 
stubble, with absolute right over it. Such as shall enter 
the same on pretence of driving his cattle thereon as 
being stubble or commons, or for any other cause, shall 
be severely punished, and the most prompt and effici- 
ent justice shall be administered in such cases: each 
tract being laid and marked out, and dividing ditches 
dug out, until fences, live hedges, or trees, can be erect- 
ed and planted to mark such divisions, to which partic- 
ular attention shall be paid. 

4. The best part of each tract is to be reserved for 
the raising of wheat and other grain, or seeds of equal 
value, the farmer being left at liberty to lay out the 
remainder in plantations of vine, olive, figs, and such 
other trees as he may think fit; and to be enclosed in 
the manner set forth in the preceding chapter. 

5. The valuable trees which are at present stand- 
ing upon the tracts to be distributed, shall be preserv- 
ed and grafted by each settler, provided that if they 
should impede the permanent cultivation of grain, the 
useless ones shall be thinned off and uprooted, as also 
such as ought not to be preserved; and, in order to 
save trouble, the useful trees, such as the wild olive, 
live and other oaks, which are to remain on the land, 
to be grafted, pruned, and formed into olive planta- 
tions, shall be pointed out to the settler, at the time of 
delivering said tract to him, and shall be entered in the 
record of distribution which is to be kept. Particular . 
care shall be taken to preserve against any damage 
from cattle, especially from neat cattle and goats, the 
young olive plants, until they shall have acquired a 
certain height. 

2. In order that the settler may reap all the ben- 
efit of his labor, for the good of the State, sow his fields 
without intermission, draw pasture from them for his 
cattle, and that he may, at no time, meet with any im- 
pediment therein, and that no damage be done to the 
trees which he may plant or preserve, as often happens 
from the breaking in of cattle belonging to others, from 
the absence of the herdsmen, and from the power and 
interest of their proprietors, or even with respect to 
trees already grown up, the said settlers are hereby 
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allowed to enclose their lands; and the entrances there- 
of will at all time be forbidden for any cattle but his 
own and such as he shall permit by agreement, and 
which he shall, for his own advantage, admit for the 
proper season, taking care that no damage be done. 

7. In order to plough his tract, each settler shall 
keep one pair of oxen, cows, mules, or horses, and one 
head for relief or increase; which, with the former, if 
they are all sound, shall be sufficient to replace such 
as may be disabled by disease or otherwise, and such 
as may die, until they can be replaced. 

8. The settler shall have power to keep as many 
as two hundred head of sheep, for which he may rent 
his lands. 

9. He shall besides be allowed, at the extremity of 
his lot, and continguous thereto, fifty fanegas of land, 
as pasture for said two hundred head of sheep, at the 
rate of one hundred estadales, each of sixteen square 
yards, (varas) for each head. 

10. In order that, by this means, the pastures for 
the sheep may surround the tracts, the twenty-four 
settlers may, either all together, or by twelve, or six, 
or in any other manner, unite in such a way as to se- 
cure to the two hundred sheep belonging to each 
of them the benifit of the aggregate of all the pasture 
land appertaining to the corresponding number of 
farms; it being well understood that whoever may wish 
to enclose his pasture land, in order to cultivate it, shall 
be at liberty to do so, taking, in such cases, that only 
which belongs to his tract. 

11. No other cattle of the settlement shall, in any 
manner, have right to enter the pasture grounds so 
laid out, in order that the portion assigned to each set- 
tler may not be diminished, and that no door be open to 
many other abuses. 

12. On hearing that settlers are establishing them- 
selves, there shall be assigned to them pasture for 
beasts of the plow, either adjoining that which is laid 
out for sheep, or on the commons of the Mata, which 
are adjacent thereto, and lying between the points at 
the west and south of the site designated for the foun- 
dation of that settlement. 

18. The allowance shall be at the rate of one thou- 
sand two hundred estadales as aforesaid, making three 
fanegas of land, of the extent above mentioned, for each 
pair, and one head besides, for relieving said pair. 

14. As to the private right of said pasture grounds, 
the same rules shall be observed as are provided with 
regard to sheep. 

15. Until said allowance shall be made (which is 
not to be delayed beyond the time necessary for that 
purpose,) the said beasts of plough belonging to the 
settlers may be fed like those of the other settlements 
of the Mata, with free entry upon the vommons for neat 
cattle, and upon other pasture grounds on which such 
cattle are allowed to graze. 


16. Each one of the twenty-four settlers shall be 
included in the distribution of the municipal domains 
and commons of the Council of Mata, and of each of 
its four villages, so that he may be considered in the 
same light as the other settlers and herdsmen; which 
shall be observed without effecting any alteration, un- 
til the profits of the remaining commons for all the 
villages of said Council be regulated and increased. 

17. The sheep allowed to each settler, and others 
which they may keep, may, like the others of the set- 
tlement, graze in winter and summer upon the waste 
lands called Deheson, Casarejos, Roncadero, and Ber- 
rocal, which are included within the limits of the Coun- 
cil, and on all others which may be included therein; 
as also upon those of the estate of Placentia, which 
are common with those of said Council, until they 
shall be divided, in which case the settlers shall be 
treated with due regard to their rights as inhabitants 
of the land. But they shall not have the right of pas- 
ture in the lands laid out for other settlements, in the 
same manner that these have no right of pasture on 
the arable and pasture grounds which shall be assigned 
to new settlers. 

18. It shall not be lawful, at any time, to divide 
these tracts of arable and pasture, nor to impose any 
tax or other charge upon them; but they shall remain 
the property of one sole settler, subject to the royal 
taxes only, as the same shall be specified hereafter. 

19. Nor shall said tracts be united in one person 
to other tracts of the same settlement, nor to those 
which may be granted to other settlers in other set- 
tlements, as a dotation for the inhabitants thereof. 
And if this should happen, either by gift or inherit- 
ance, it shall be lawful for the owner to retain which 
of the tracts he shall choose, and to settle some one 
else on the other, by selling or granting the same with- 
in the term of one year; and if he shall not do so with- 
in said term, it shall be done by the Judge, at auction, 
giving the preference, however, to his relatives, or, in 
their default, to inhabitants of the settlement. And in 
case there should be no such purchasers, the same pref- 
erence shall be given as respects all foreigners what- 
soever, to the inhabitants of the other settlements with- 
in the Council of Mata; provided that the said set- 
tlers of Mata, as well as the strangers who may pur- 
chase or inherit such tracts of land, be obliged to reside 
in the village of Encinas del Principe, and to keep 
therein a house open and occupied by constant tenants 
and bona fide residents. 

20. In no case shall these settlements fall into 
mortmain or in ecclesiastical possession: it shall always 
remain the property of a legal subject, who shall cul- 
tivate the same himself or by his servants. 

21. They shall perpétually remain the property, 
by right of inheritance, of the settlers and their heirs, 
with the power of selecting among their children, giv- 
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ing preference to their male over their female issue, 
such as they shall please to designate as their heir, and, 
in default of these, among others of their descend- 
ants, or collateral relations, according to the degree of 
consanguinity ; provided that in case of their dying in- 
testate, the nearest of blood to the last proprietor shall 
inherit the property, the male having preference over 
the female relative. The aforesaid provisions relating 
to the prohibition of its falling into mortmain or ec- 
clesiastical possession, or in the hands of persons un- 
able to cultivate the land themselves, as taxable house- 
keepers, to be always attended to. 

22. In case of there being no descendants of the 
first purchaser, the last possessor shall freely elect 
whom he pleases to be his successor, he being an actual 
settler, established as above set forth. And in case of 
this last possessor’s dying intestate, his successor shall 
be appointed by the Council, upon the proposition of 
the Corporation of the Council of Mata. 

23. For the present, each possessor shall pay three 
per cent upon the whole product of the cultivation of 
the land, and raising of cattle kept upon the same, with 
the exception of the timber, which is to remain except 
from this contribution, and of the crop of wheat, on 
which he shall only pay one per cent.; the whole being 
in lieu of rent for the land, and which, in case of delay, 
he shall be made to pay by the Justices and Board of 
Municipal Domains. 

24. These rents shall be collected by the Steward 
(Mayordomo) of the municipal domains, and shall be 
applied to meet the common expenditures of the set- 
tlement, with the understanding that there is to be no 
other municipal domains or’ revenues in the lands, 
which has been the cause of the decay of the old set- 
tlements and of agriculture, and of many other evils. 
And in order to make up the deficiency of these funds, 
the farmers and other inhabitants of the settlements 
shall pay their ratio of the public expenditures, ac- 
cording to the proceeds of their fields, their cattle, or 
of their trade, during the preceding year; and the 
ordinary expenses shall be apportioned with the strict- 
est economy and fidelity, while the extraordinary 
charges shall not be apportioned without first applying 
to the Council, agreeably to the laws. 

25. The farmers, as well as other inhabitants, who 
shall establish themselves in the settlement, shall, dur- 
ing the first six years, be exempt from the payment of 
the provincial contributions; it being well understood 
that no imposts shall be established on provisions nor 
any other necessaries of life whatsoever, nor upon any 
liquors, with the exception of spirits, which shall, when 
sold, on account of their mischievous tendency, be 
charged with an increased price, for the benefit of the 
municipal revenues. At the expiration of the said six 
years, the mode of paying the royal contributions shall 
be regulated, upon full knowledge of the subject and a 


due regard to the means of affording facilities to the 
settlers in the commerce of their produce. 

26. The Alcalde and members of the Council shall 
be elected from among the settlers, as in the other set- 
tlements of the Meta, provided that either the Alcalde 
or the Regidor be taken from among the farmers; and, 
conformably to the instructions of the 30th July, 1760, 
(law 18, tit. 16,) they shall form the Board of Munic- 
ipal Domains, who shall settle all matters concerning 
the rents and apportionment of charges which shall be 
made in the case of a deficiency in the public funds. 

27. The Alcalde of the village of Emcinas del 
Principe shall exercise jurisdiction, personally, over 
all the territory, whether private property or distribut- 
ed land, which shall be assigned to him, and, out of said 
territory, over all the lands which shall constitute the 
commons of the Council of Meta, to the exclusion of 
the other Alcaldes of the villages of said Council: he 
shall, with the Regidor, attend the sittings of the 
general and ordinary Corporation (Ayuntamiento) of 
the Council, all agreeably to the established practice 
and custom, and to the royal order (cedula) of the 
12th July, 1663, concerning its exemption from the 
jurisdiction of the city of Placentia, so that this set- 
tlement shall, in all matters relating to the jurisdic- 
tion cognizance, and authority over its public prop- 
erty, have the same powers as the other settlements 
within the Council of Meta, without any difference 
whatsoever in this respect, because it with them 
the same communty: its inhabitants shall have the 
use of its wood, lumber, waters, and other benefits 
arising from the commons of the said Council and 
territory of Placentia, in the same manner as the 
same are or may be enjoyed by the inhabitants of the 
other settlements within the said Council and terri- 
tory; meanwhile all the commons and hereditaments 
of the Conucil of Meta shall, as before, remain un- 
divided. 

28. To the end that, for the future, no doubts may 
arise, nor any suits or litigation, to the prejudice of 
this new settlement, against those of the said council 
of Meta or any other within the county of Oropesa, 
or the Gordo; and in order that the territory of the 
village of Encinas del Principe may be exactly known, 
the Intendant or Extremadura shall take care, that 
on due notice given to the Stewards of the other set- 
tlements of the Council of Meta, and other cotermin- 
ous districts the whole tract of land assigned to said 
new settlement be marked out in conformity to the 
above mentioned plan. 

Lib. VII, Tit. 22, Law 8.—(Vol. 3, p. 498.) 

Re-establishment and settlement of the port and 
City of Alcaldia in Majorca. 

I have judged it expedient to resolve and com- 
mand that the maratime port and city of Alcudia be 
restored and re-established upon its ancient footing, in 
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the Kingdom of Majorca; and that, consequently the 
custom house be re-opened therein. 

1. For this purpose, the officers and other persons 
in the employ of my Royal Treasury, who may be re- 
quired for the garrison of that place, shall return to, 
and reside in, the said city of Alcudia, with defence to 
them to leave it without very urgent and grave mo- 
tives, and without the necessary permit or license. 

2. The smugglers who may, at this time, be lurk- 
ing in Minorca, may freely return to reside in the same 
city, and I hereby grant them the necessary pardon 
and license; and such persons as are fit and qualified, 
shall repair to and settle in the said settlement and 
customhouse of said port. 

3. Such inhabitants and new settlers who shall 
establish themselves within the city or territory of Al- 
cudia, whether they be natives, or resident foreigners, 
shall not be subject to the payment of any contribu- 
tions, during the term of six years: for I hereby ex- 
empt them from such contributions according to the 
laws (Law 1, Tit. 2, Lib. 6) of these my kingdoms. 

4. The Royal Audience of Majorca shall order to 
the said city of Alcudia all such persons as shall be 
banished from Palma for slight offences to increase its 
population, the superintendent taking care to give them 
useful employment, in some trade, or in agriculture. 

5. All the lands which shall be cleared anew and 
cultivated, shall be exempt from the payment of tithes 
for the term of twenty-five years, provided that such 
persons as may clear said lands, shall reside and keep 
house in the city of Alcudia, and be bona fide settlers 
and inhabitants thereof and of its territory. 

6. To such as shall take up their residence in said 
city, a distribution shall be made of the lots contain- 
ing ruinous houses, within the same; and there shall 
be assessed upon the same, with my approbation and 
by the advice of the council (to whom notice shall be 
given) a small tax, to be levied after the expiration 
of the first fifteen years after the same shall have 
been granted; unless the new settler shall prefer pay- 
ing the value of said lots, as assessed by the appraisers, 
in which case the money shall be deposited in order 
to be paid over to whom it may belong. 

7. Such persons as shall take the said lots, shall be 
assisted with the grant of fifty pounds, majorquinas, 
from my Royal Treasury, to aid them in paying the 
necessary expenditures, upon condition of their refund- 
ing said money, by instalments, in the term of eight 
years, and that if they do not begin to rebuild the 
house within that of one year, and finish it in two 
years, the same shall be granted and allotted to some 
other settler. 

8. The same shall be done with respect to the un- 
tilled lands which are destined to be settled, and which 
belong to my Royal person, as with regard to those 
belonging to the city and to private persons: they 


shall be divided into sections of fifty Castillian fanegas 
each, at most, and granted to the inhabitants and to 
the new settlers, subject to a moderate tax for the 
benefit of the municipal domains, or of whoever shall 
be lord of the land, to begin after the expiration of 
fifteen years from the grant. 

9. The same shall be done with regard to the two 
hundred and eighteen engines for drawing water 
(norias) erected for the irrigation of the land, which 
appear to have been destroyed, out of two hundred 
and sixty-three which ‘were formerly in operation. 
They shall be distributed to whoever shall ask them 
for the purpose of repairing and using them, under 
the same condition expressed with regard to the lands, 
of the payment of a light tax, and of the reimburse- 
ment of their value, at the expiration of fifteen years 
from the grant. 

10. In order not to prejudice the right of the 
lords proprietors, nor that of the new colonsts to whom 
the land may be adjudged, as soon as said lands shall 
be ploughed and under cultivation, edicts shall be is- 
sued, calling upon said proprietors to repair to and 
cultivate said lands, within the term of one year; with 
notice that it shall be proceeded, within the specified 
term, to distribute them among such persons as shall 
apply for them, if not done by the proprietors them- 
selves, in order that each may be established, together 
with his engine to draw water, and begin irrigating the 
land attached thereto. 

11. No duties or contributions whatsoever shall be 
levied upon the trades-men who may settle into the city 
itself, and form societies or fraternities, they being 
hereby exempted from said duties or contributions. De- 
claring, as I hereby declare, that said tradesman, al- 
though organized in societies, shall pay no other duties 
than those of examination upon being received masters. 

12. For the present, the interest upon the fifteen 
parts of the redeemable tax, which is now chargeable 
upon the inhabitants of said city, amounting to sixteen 
thousand and seventy-three pounds, is reduced to the 
ratio of one per cent. in each year, out of which a func 
shall be formed for the purpose of paying off the sums 
due to the farmers of said tax. And, in order to facili- 
tate the accomplishment of that object, I entrust the 
examination of this point to my Royal Audience of Ma- 
jorca, extinguishing and discontinuing, and I command 
the same to be extinguished and discontinued; the in- 
terest of premium, current, and in arrear upon the one 
thousand five hundred pounds, which were granted on 
loan at five per cent, per annum, the same having been 
done by virtue of a defective and usurious contract, and 
declaring that the principal alone shall be refunded. 

In order to give a free scope to the judicial investi- 
gations which may arise in the execution of this pro- 
ject of settling anew the town of Alcudia, a Board shall 


be constituted, to be composed of the reverend Bishop, . 
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the Regent of the Royal Audience and the Intendant; 
upon the condition that they shall not be replaced by 
other persons, although any of them should fail to at- 
tend, in which case it is my pleasure to place the whole 
management and direction of affairs in the hands of 
such as may be present, who shall decide in all cases 
which may arise in said matters, or consult my council 
whenever it shall appear to them to be necessary, pro- 
ceeding always with due knowledge, and upon the prin- 
ciples of Government. 

14. In order that all the points above set forth may 
be put into practice at Alcudia, I have resolved to ap- 
point a substitute of the Intendant, who shall govern 
said settlements according to the laws, customs, and 
usages of Alcudia (without recurring to the by-laws 
of the settlements of Sierra. Morena or Andalusia;) 
and said substitute shall have all the necessary pow- 
ers, the council framing the proper instructions which 
shall be constantly kept in view by the said substitute 
and Intendant. 

Lib. VII, Tit. 22, Law 9.—(Vol. 3, p. 500.) 

Articles to be observed in restoring the settle- 
ments of the.city of Salamanca. 

1. The Board of Settlement of the city of Sala- 
manca shall, in the summary procedings, and provis- 
ional determinations, as to the means most expedient 
for restoring the settlement and population of the 
places confided to it, and in the execution of its pro- 
visions, observe, for the present, the rules and declara- 
tions contained in the following articles: 

1. Conformably to the dispositions enacted by the 
council, in its acts of the 11th October, 1781, and 13th 
May, 1784, for the adoption of said means, sufficient 
provision is made for notification to the representa- 
tives of the proprietors of the places therein named. 
And it is the duty of said representatives to give no- 
tice to their principals, and acquaint them with the pro- 
ceedings, without said proceedings, being therefore 
suspended, on account of the importance to the public 
that the settlement should not be delayed. 

2.In proceeding with respect to places belonging 
to several joint owners, an understanding shall be had 
with the one holding the greatest share, or, in his ab- 
sence, with such representative as he may have des- 
ignated for that purpose.. 

3. The commission granted to the Board, not only 
includes the restoration of the places which were for- 
merly settled but also the settlement of such oth- 
ers as may afford sufficient lands and pastures to sup- 
port new settlers, according to the amount required 
by the provisions of the 15th article. 

4. In locating the settlers who may establish 
themselves in each place, regard shall be had, not 
-only to the lands which are not cleared for cultiva- 
tion, but also to such as are known to have formerly 
been cultivated, and whose depopulation has been caus- 
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ed by having been converted into pasture grounds by 
the herdsmen to whom they were leased. 

5. If in sections containing but little arable land. 
and where little is known of their formerly destina- 
tion, there should be, in the parts which are used for 
pasture, any tract or tracts, fit for cultivation, and 
possessing the qualities set forth in chapter 14, the 
Board shall communicate the fact to the council, and 
transmit thereto the record of proceedings, to enable 
said council to make such provisions as shall be most 
expedient for the promotion of agriculture. 

6. The Board shall conform to the declarations 
contained in the two foregoing chapters, with regard 
to the settlement of the hamlets, farm-houses, barns 
and messuages, either on small or large farms, which 
are reputed at this time to be private property, admit- 
ting thereon as many settlers as may be supported 
by the arable land contained therein, or by such as 
may be fit for cultivation; saving, however, and with- 
out prejudice to the right of his Majesty and of the 
public, which are retained over the property, in all or 
in part, in the reservations, commons, and pastures 
for meat cattle, which form part of the municipal do- 
mains, and in the waste lands or commons which, un- 
der the former settlements, belonged to the councils 
or inhabitants of other settlements. 

7. The present tenants or lessees, who have taken 
up their residence on the spot, without having other 
residences in other places, shall be preferred; as also 
such as may have other residences, on condition of re- 
nouncing it, and of binding themselves to remove to 
the new settlement within the term to be prescribed 
by the Board, and on due consideration of the circum- 
stances of the applicant, and of such others as may 
present themselves, in relation to the more or less 
speedy removal to said settlements. 

8. The sons and sons-in-law of the present lessees, 
shall likewise be preferred, as new settlers, provided 
they be seventeen years of age, brought up as farm- 
ers. and able to conduct a farm by themselves; and 
provided further, that they shall keep a separate house 
from their fathers, if these should establish themselves 
in the settlements, with their cattle, utensils, and 
other implements necessary for the establishment of 
a farmer. 

9. The present lessees are excluded from the priv- 
ilege of selecting settlers of their choice, or of giving 
any ‘preference to any persons besides that which 
is granted to themselves, their sons and sons-in-law, 
conformably to the provisions contained in the two 
preceding chapters; and in default of these, the pro- 
prietors of the land shall freely name persons of their 
choice, to the number which the place may be cap- 
able of receiving, and the (Junta) Board shall speci- 
fy the time within which they shall be bound to es- 
tablish their residences, and decide between the ap- 
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licants in favor of the most capable of becoming an 
actual settler, and of undertaking and carrying on 
farming operations. 

10. In admitting settlers holding farms and resi- 
dences in other settlements, whether nominated by 
the proprietors of the land, or by the Board, the lat- 
ter shall examine into the circumstances of the appli- 

cants, and into their motives for changing their resi- 
- dence; an express renunciation of their privileges as 
housekeepers of their former place of residence shall 
be required of them, and notice thereof shall be given 
to the local justice of the place where they may reside 
at the time, in order that they may not be considered 
as holding their domicile therein, after the expiration 
of the time limited for their removal to the new set- 
tlement; the council approves the resolution of the 
Board that the admissions of such settlers must always 
be beneficial, because their removal will always make 
room in the old settlements for others to take their 
places; because other settlers shall thereby acquire 
more room, and perhaps be relieved from great incon- 
venience; and because it is always desirable that the 
population be divided among a greater number of vil- 
lages; and, as is well known, it is always beneficial to 
agriculture that the farmer shall have his dwelling at 
the shortest possible distance from his fields. 

11. Having seen the fraudulent and artful means 
which are made use of in falsely acquiring a domicile 
in certain places, and in endeavoring, by various arti- 
fices, to frustrate the regulations of his Majesty and 
the council; the Board shall pay particular attention to 
the admission of settlers, carefully attending to the 
prohibitions contained in the foregoing chapters, and 
looking rigidly to a strict fulfilment, after such ad- 
mission, of the obligation of removing and actually 
fixing their domicile in the new settlements; and, in 
admitting others in their stead, whenever they shall 
neglect doing so. 

12. Among the prohibitions prescribed to the set- 
tlers, by the act of the council of the 10th June, 1788, 
there is one obliging them to erect a house for them- 
selves within the term of two years, without, however, 
preventing them to enter immediately into the posses- 
sion of the tracts of land distributed to them; and, in 
the decree of the 31st July, of the same year, it is de- 
clared that the colonists who may erect houses, shall 
have the ownership thereof, on payment of a small tax. 
And whereas some of the settlers who were admitted 
in the said year 1788, have not fulfilled the above men- 
tioned conditions, the Board shall, on principles of jus- 
tice, prescribe another term of two years, after the 
expiration of which, the land shall be declared vacant; 
and if, at the end of said two years, said houses be not 
yet erected, the above provision shall be carried into 
execution. - 


14. In order to prevent arbitary proceedings, in 


regulating the number of settlers who shall be located 
in each settlement, the quantity of land which shall be 
destined for cultivation, and that which is to be grant- 
ed to each colonist;: it is ordered that the Board shall 
appoint an impartial surveyor, who shall measure the 
land at present under cultivation, which measurement 
may be made in the presence of the representatives of 
the proprietor and of the applicants, or in their own 
presence. for which purpose they shall be notified of 
the day, and the salary of the surveyor shall be paid 
by them in equal portions; the Board shall, 
in like manner, appoint two skilful and practical 
farmers, who shall have no interest in the leases of 
said places, and who shall, in presence of the proprietor 
—who shall be notified to that effect—examine the res- 
pective tracts, and declare, upon examination of such 
indications as they may find, what has formerly been 
under cultivation, and subsequently converted into pas- 
ture grounds; and who, in default of such indications, 
shall, upon the general and certain testimony of the 
inhabitants of the settlement, and upon the examina- 
tion of the quality of the soil, declare what parts must 
necessarily have been under cultivation; they shall, 
even in those places where it cannot be ascertained 
whether more land has been formerly cultivated than 
what shall at the time be under cultivation, inquire 
what parts are of the proper quality for the culture of 
grain, and measure the whole conformably to what has 
been said in relation to cultivated lands; whereupon 
the Board shall forthwith proceed to divide into lots 
the lands which shall be, at the time, or may previously 
have been under cultivation; suspending the clearing of 
such parts as may never have been cultivated until the 
decision of the council shall be known, as provided 
in chapter 5. 

15. The lots shall be composed into forty-five fane- 
gas of arable land, subdivided into two parts, (hojas) 
to be alternately sowed, and containing each twenty- 
two fanegas and a half, being the quantity which can 
be plowed by a yoke of oxen; and if the land be of such 
a quality as to require two years’ rest, the lot shall 
contain sixty-seven fanegas and a half to sow in each 
year; the Board shall particularly see that the condi. 
tion of all settlers be equal, in order that they may each 
possess the advantages of all the various qualities of 
land, in as few parcels as may be, or as near as possible 
to their respective dwellings. All the settlers of one 
settlement shall alternate the ploughing of their respec- 
tive parts, in the same order, and shall not be permitted 
to make any change therein without grave motives. 

16. Preference shall be given in the granting of 
lots to applicants, owning one yoke of oxen only, pro- 
vided he be a farmer by profession, a grower of grain, 
or exercising any other employ if he make it appear 
to the Board that he possesses one yoke and the uten- 


sils and other necessary implements; in the latter case, © 
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the Board shall enquire into his motives for changing 
his trade, and whether it may not be inexpedient to 
permit him to abandon his former pursuits on account 
of their being incompatible with the occupation of 
farming by himself. 

17. There shall be laid out for each settler, besides 
the pasture in fallow and stubble land, and stiff soil, 
five fanegas adjoining the part which is to be ploughed 
taking care that it be as near thereto as may be, and 
fit for neat cattle; and consequently if there be any 
meadows near by, the said tract shall be laid out 
therein. 

18. All under-leases are absolutely prohibited: 
therefore the colonists settled on arable land shall in 
no manner be dependent upon the herdsmen, lessees of 
the commons and timber-lands, nor shall these be in 
any manner dependent upon the former: to this end it 
is ordered that commissioners shall be appointed by the 
herdsmen and farmers, with an umpire, in case of dis- 
agreement, agreeably to law, who, with due regard to 
the rent paid to the proprietors for all the profits of 
the land, shall decide upon and separate the lands be- 
longing to each lot, and that which belong to the com- 
mons and timber land, as likewise upon all the profits 
thereof; and each shall assume his respective obliga- 
tion to pay his rent to the proprietor, according to 
law. 

19. Whereas it is indispensable that the settlers 
should have the privilege of felling trees both for fuel 
in their houses and for utensils and implements of 
husbandry; the Board shall ascertain the quantity of 
timber, shrubs, and brushwood, growing on each tract 
of land, to whom they belong, and who enjoys the prof- 
its thereof; and it shall communicate the result of its 
inquiries to the Council, with its opinion thereupon, in 
order that the necessary provisions may be made for 
the preservation and increase of timber. 

20. Whereas settlers now do, and will hereafter 
want to keep and raise cattle beyond what is wanted 
for the plough, as also swine for the consumption of 
their families or for commerce, and whereas it is ex- 
pedient to aid them in this respect, the better to pro- 
mote agriculture, the Board shall discuss and serious- 
ly consider, according to the particular circumstances 
of the cases which may occur, and such others as it 
may observe, of the means proper to be adopted for 
the grant of pasture and acorn land for the use of its 
own cattle, and no other, to such as are only herdsmen, 
and lessees of such hereditaments; and it shall settle 
the amount which shall be paid of right to the proprie- 
tor, always conforming to the rule which forbids 
all under-leases. 

21. Supposing that there be granted to each 
settler twenty-two fanegas and a half for each portion 
of land to be alternately sown, for which, as for the 
pasture land, he shall have to pay rent to the proprie- 


tor, in those tracts where there are lands entradizas, 
the Board shall inquire into the quality and quanity of 
said lands entradizas, who holds possession of them, 
and enjoy their profits, and what are the customs of 
the country, with respect to the use which is made of, 
and the profits which are derived from, such lands: 
and it shall transmit information thereof to the coun- 
cil, with all other facts that may occur, and give their 
opinion thereon. 

22. The settlers being established, with bona fide 
domicile, it shall be their duty to maintain their tracts 
under good cultivation, with their yoke of oxen and all 
farming utensils and implements necessary to a far- 
mer; and in case it shall appear, from manifest decay, 
that he leaves his land uncultivated, or if he becomes 
insolvent, without means of improving his condition, 
another shall be appointed in his stead; and these are 
the only two cases in which the land can be taken from 
him. 

23. It shall not be lawful for the proprietor to in- 
crease the rent of the land and pasture of each tract; 
nor shall they be divided at the death of the settler; 
nor shall any charges whatsoever be imposed upon the 
right of possession of the house; nor shall one tract be 
united with another; nor shall any land be held by any 
person who is not a bona fide settler, with a fixed resi- 
dence in the village, conformably to the law of the 
Kingdom. 

24. The possessor of the tract shall have power to 
name as his successor to the same, any: one of his sons 
or grandsons, and in default thereof, any of his daugh- 
ters or granddaughters; but always under the supposi- 
tion that such successor must continue in the resi- 
dence of his devisor. In default of descendants, the pro- 
prietor shall have power to name another settler, giv- 
ing the preference to a neighbor, if there be any with- 
out any land; and in all cass, the new possessor shall 
make good to the heirs of the former, the value of the 
possession of the house. All these rules provisions, and 
declarations, shall be understood without prejudice of 
any amendment or reform that time or experience may 
dictate ; and whenever the Board shall see fit to suggest 
any such amendment or reform, it shall give advice 
thereof to the council. In like manner, as it may be 
necessary in many cases to lay out said lands in sections 
less unconnected, in order the each settler may enjoy 
the benefits arising from lands of all qualities, the 
Board shall examine whether it shall be expedient that 
the fallow and stubble lands be made commons for all 
the farmers of each town, as likewise the five fanegas 
for neat cattle; and said Board shall further inquire 
into the manner in which the same can be done. 

- (Part of No. 11) 

TRANSLATIONS FROM THE SUPPLEMENT 
TO THE LATEST COMPILATION (NOVISIMA RE- 
COPILACION) OF THE LAWS OF SPAIN, published 
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in 1805, containing the Royal Dispositions and other 
provisions, enacted in 1805 and 1806, and some others 
of a prior date, not incorporated in that Code, divided 
into Laws, and referring to the books and titles to 
which they belong. Madrid, 1807. 

Royal Order (Cedula) 

Don Carlos, by the grace of God King of Castile, 
Leon, Arragon, of the two Sicilies, of Jerusalem, Na- 
varre, Grenada, Toledo, Valencia, Galicia, Majorca, 
Minorca, Seville, Sardinia, Cordova, Corsica, Murcia, 
Jaen, of the Algarves, Algesiras, Gibraltar, the Canary 
Islands, of the East and West Indies, of the Islands and 
Continents of the Ocean, Archduke of Austria, Duke of 
Burgundy, of Brabant and Milan, Count of Apsburg, 
Flanders, Tyrol, and Barcelona, Lord of Biscay, Molina, 
etc., to the Members of my Council, Presidents, Reg- 
ents, and Auditors of my Audiences and Chancery 
Courts, Alcaldes, Bailiffs of my House and Court, and 
to all Justices of the Peace, Associates, Intendants, 
Governors, ordinary and superior Alcaldes, and all other 
Judges and Justices whatsoever of these my 
Kingdoms, as well royal as_ seigneurial and 
ecclesiastical, now existing or hereafter to be 
created, and to all other persons whom the tenor 
of this my royal order in any manner doth concern: 
Know ye, That, agreeably to the representations of the 
Board of Compilation, (Junta de Recopilacion,) con- 
tained in their report of the thirtieth December last, 
I have thought it expedient to order that the supple- 
mental book of the latest compilation, (Novisima Re- 
copilation,) containing the provisions enacted during 
the two last years, 1805 and 1806, and some others 
of former years, which were not compiled, be consider- 
ed as forming part of the said compilation, and that, 
as such, they have all the force derived from the sup- 
reme authority, and the consequent vigor of laws. This 
my royal resolution was communicated to my council 
by my order, and through the Marquis Caballero, Sec- 
retary of State for the Department of Grace and Jus- 
tice, that it might cause the same to be printed, and to 
be placed at the head of each copy of said supplemental 
book; and said council having, after due consideration, 
and upon the report of my Attorneys, fulfilled said 
resolution, I issue this order, by which I command you, 
all and every one of you, each in his respective place, 
district, and jurisdiction, to take cognizance of my said 
royal resolution, to observe, fulfill, and execute, and 
to cause the same to be observed, fulfilled and executed. 
in all matters that may concern him, and not permit 
any contravention thereto, in any manner whatever; 
for such is my will. And I command further, that, to 
the printed copy of this my royal order, signed by 
Don Bartholomew Munoz de Torres, my Senior Secre- 
tary and Clerk of my chamber, and Member of the 
Council, the same faith and credit as would be given to 
its original. 


Given at Aranjuez, 19th January, 1808. 

I, THE KING. 

I, Don Sebastian Pinuela, caused the foregoing to 
be engrossed by command of the King. Recorded, Don 
Joseph Alegre. 

SUPPLEMENT. 
Lib. 111, Tit. 3, Law 1. p. 25. 

Observance of the Alfonsine Privilege in the King- 
dom of Valencia. 

Whereas the settllement of small villages is ex- 
pedient, to promote the more easy cultivation of the 
soil and the increase of population, I have thought fit 
to command, agreeably to the opinion of my Council, 
that a republication be made, in the Kingdom of Valen- 
cia, of the continuance and confirmation of the privi- 
leges granted by King Alfonso, in the Cortes of the 
Crown of Arragon held in the year 1328, by which in- 
ferior jurisdiction was granted to whoever would form 
a settlement of fifteen houses, and of the same num- 
ber of housekeepers to occupy the same, under such con- 
ditions and circumstances as are expressed in said 
grant; and that, as respects the extension of said 
grant to all other parts of Spain, as proposed by the 
Council, said Council will advise me of the manner, 
condition, and forms, in which it may be expedient for 
me to grant such favor. 

Title XVI, Lib. 7. 

Of the Municipal Domains (Propios) and duties 
(Arbitrios) of Villages. 

Law 1—>p. 53. 

Jurisdiction of the Council over the administra- 

tion of the revenues arising from the Municipal Do- 
mains and Duties (Propios and Arbitrios); His 
Majesty reservinig to himself the granting of, and 
first breaking ground in the same. 
(N. B. Propies are real estate or domains, and arbitrius 
are certain duties granted to towns and villages, from 
which they derive a municipal revenue to meet their 
charges.) 

Whereas one of the principal grievances under 
which villages are laboring consists in the taxes (ar- 
bitrios) and excises levied by royal authority; and 
whereas these grievances are increased by the want 
of fidelity in administering the same, and in convert- 
ing their proceeds to the use of the purposes for which 
they were granted: whereas my desire still is that my 
beloved subjects be relieved in every possible way; I 
command the Council to use strictest diligence in 
making provisions for the collection, without fraud or 
waste, of the proceeds arising from the municipal do- 
mains and taxes (propios y arbitrios) of such villages 
as are within the competency of the Council, and that 
such proceeds be applied to the purposes for which 
they were granted, without any diversion whatsoever, 
agreeably to the royal resolutions enacted upon that 
subject, refraining, for the future, from granting to 
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any village permission or authority to levy such taxes, 
because I reserve to myself the granting of the same: 
and it is my will, that, whenever the Council shall be of 
opinion that any village is entitled to of that nature, 
it may acquaint me with the just and precise motives 
upon which such opinion is founded through the chan- 
nel of the Treasury, and no other, in order that I may 
adopt the proper resolutions upon the subject. The 
same shall be done, likewise, with respect to the permis- 
sion of first breaking ground, as is already provided. 
And I specially charge the Council to take particular 
care that an account be taken annually of the municip- 
al domains and taxes, and to advise me of the result 
through the same channel, agreeably to what is al- 
ready ordered on the subject; bearing in mind that 
without proper accountability, it is impossible to 
establish such rules as are suitable for the good ad- 
ministration of any object, and to apply the revenue 
derived from the municipal domains and taxes, after 
satisfying the rents and charges, to the redemption of 
debts, and to other purposes useful to the public, as 
required by the condition of the villages. 

Lib. VII, Tit. 24. 

OF TIMBER LANDS (MONTES) AND NURSERIES 

(PLANTIOS.) 

Complement to the Ordinance concerning Timber 
Lands, of 1748, and to the one in addition thereto, of 
1751. 

I command that the royal order (cedula) of the 
20th February ,and that of the 2d May, of the present 
year, be strictly carried into effect; and that, conse- 
quently, matters remain in the same state as before 
the royal decree of the 1st of May, 1802, (law 28,) and 
in that in which they ought to be, in conformity to 
the general ordinance respecting timber lands, 
(montes,) of the year 1748, (law 21,) and to the one in 
addition to it, of 1751, (law 23,) and to the royal order 
of the 3lst December, 1800, (law 27;) and that, 
agreeably thereto, all the Subdelegates created by vir- 
tue of said royal decree of the 10th of May, 1802, be 
discontinued with respect to all matters relating to the 
economy, government, and litigation respecting timber 
lands, without changing anything in whatever was, 
previously thereto, entrusted to the Justices; these 
remaining subject, in such matters, to the marine 
jurisdiction exercised by the Captains General of the 
Departments, and to the Military Commandants in 
the respective provinces. 

Lib. VII, Title 25. 
OF THE COMMONS AND PASTURE GROUNDS. 
Law 1 (in addition to law 14, Nov. Rec.)—p. 56. 

Privilege of possession granted to the owners of 
flocks, members of the Mesta, (a body composed of 
the owners of cattle in Spain,) of the Commons be- 
longing to military orders, as well as of all others. 

I have resolved that the herdsmen (ganaderos) 


who are members of the Council of the Mesta, shall 
enjoy the right of possession in all the commons be- 
longing to the military orders, in the same manner 
as in those which are the property of prelates, ecclesi- 
astical commmunities, and private secular persons, 
notwithstanding the orders issued against their being 
so subject to this right of possession; with this provise. 
that if, in the commons belonging to prelates, com- 
munities, and seculars, the pasture be fit for neat 
cattle, or calculated to produce acorns or fruits of more 
value than grass, such herdsmen shall not enjoy the 
same in commons belonging to the orders which shall 
possess the aforesaid qualities: provided, further, that, 
as regards those herdsmen who are called stationary, 
(estantes,) and who do not drive their cattle from 
their own grounds and limits, to praze during the 
Winter and Summer, and who might have rented com- 
mons belonging to the orders of Saniago and Calatrava, 
this be understood so as to preserve to them their 
pastures within the same, agreeably to my royal order 
issued on the 15th March, 1734, in favor of the in- 
habitants of the nineteen towns of the district of Se- 
rena, respecting the commons, so called, and belonging 
to the order of Aleantra. That the Chamber of Council 
of One Thousand Five Hundred shall have cognizance 
of, and jurisdiction over, the question of possession of 
all the commons of the kingdom, (those of the orders 
being included,) of taxes, and all matters connected 
therewith; and that the Council of Treasury shall take 
cognizance only of all matters of administration, col- 
lection of rents, recovery of moneys, and letting out of 
commons belonging to orders, and of all matters con- 
nected therewith. 
No. 12. 
Translation. 

Law 4, Title 8, Book 11, of the Novisima Recopilacion, 
published in Madrid, in the year 1805. 

Whereas some persons in our Kingdoms hold and 
possess some cities, towns, and villages, and civil crim- 
inal jurisdictions, without having for them either our 
title or that of the Kings, our predecessors, and it is 
doubtful if the said persons could acquire against us 
and our Crown for any time: We ordain and com- 
mand that immemorial possession, proved according 
to, in conformity with, and with the qualities which 
the law of Toro requires, which is Law 1, Title 17, 
Book 10, that it may suffice to give title against us 
and our successors, to any cities, towns, or villages, or 
places, of civil or criminal jurisdiction, and any thing 
or part of it, with the things to the sovereignity and 
jurisdiction annexed and belonging, provided that the 
said time of the said prescription shall not be inter- 
rupted nor charged by us or by our order, or otherwise 
in our natural or civil name. 


Law 1, Title 17, Book 10, to which the foregoing refers 
is as follows: 


| 
| 
| 
| 
| } 
j 
j 
| 
| 
Cod 
H 
j 
j 
i 
i 
} 
4 
1 
ie 
of 
i 
q i 
j 
i 
4 
4 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


We order that the (Mayorasgo) inheritance may 
be proved by the writing of the institution of it, with 
the writing of the (licencia) authorized officer of the 
King who gave it, the said writings being such as to 
entitle them to credit; or by witnesses who may depose 
which the law directs of the tenor of the said writings, 
and likewise be immemorial custom, proved with the 
qualities which the said effects or inheritances derive 
from their previous possession. It is to know that the 
elder legitimate children and their descendants suc- 
ceeded to the said effects by means of inheritance, in 
case the possessor of it shall have left other legitimate 
children, without giving them of what they succeed 
to in the said estate, any thing or equivilent for the 
succession of it; and that the witnesses be of good re- 
pute, and that they say that thus they saw them for 
the period of 40 years, and thus they heard it said of 
their elders and ancestors, and thus they always saw 
and heard, and also that they never saw or heard say 
to the contrary, and that regarding it, it is the public 
voice and reported and common opinion amongst the 
neighbors and inhabitants. 

No. 13. 
Translations from the “Decretos Del Rey Don Fer- 
nando VII.” 
Decrees of King Ferdinant VII., of Spain, containing 
all the General Royal Resolutions issued through the 
different Departments and Councils, from his re- 
storation to the Spanish throne, on the 4th of May, 
1814, to the end of 1816—Madrid, 1816. 
Vol. 1, P. 102. 
Royal DeCree abolishing the Department called 
“Gobernacion de Ultramar,’”’ Government of the Pos- 
sessions beyond the sea, and re-establishing the Uni- 
versal Ministry of the Indies, on the same footing as 
in the year 1787. 

By this my Royal Decree, the Department called 
“Government of Possessions beyond Sea,” is abolished, 
and the Universal Ministry of the Indies is restored, 
such as it had existed from the remotest times to the 
8th July, 1787. You will take notice of the above for 
its fulfilment, in whatever concerns you, and com- 
municate copies of this Decree to the other Depart- 
ments of the Universal Despatch. Signed with the 
Royal hand of H. M. at the Palace, the 28th June, 1814. 
A. D. Miguel de Lardizabal Y Uribe. 

Vol. 1, P. 110. ; 

Royal Decree of His Majesty, re-establishing the 
Chamber of the Indies, (Camara de Indias,) with the 
powers it possessed in May, 1808, being composed, for 
the present, of the Officers (Ministros) herein de- 
scribed. 

By my Royal Decree of this date, (see the fol- 
lowing,) I have resolved to re-establish the Royal and 
Supreme Council of the Indies, granting to it, for the 
present, the powers which it had on lst May, 1808, 
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and with the number of officers expressed in the 
nominations which accompany the same, confirming 
and ratifying, for the future, its last organization, 
which limits to five the number of members entitled 
to wear sword and robes, and to fourteen those wear- 
ing robes, independently of the Attorneys, (Fiscales,) 
also wearing robes, (togados.) And whereas the 
good government, Ecclesiastical as well as Temporal, 
of those Dominions, requires that the Chamber of the 
Indies, as anciently established, and with the enjoy- 
ment of equal dignity with that of Castile, should re- 
sume the exercise of its authority, without alteration 
in its former powers, I also have resolved to 
re-establish, as I hereby do re-establish, and confirm, 
the same. It shall consist, for the present, of the 
President and five Ministers, three wearing robes, (to- 
gados) and two wearing robes and swords, (de capa y 
espada) who are designated in a list signed by my 
royal hand; but, when it shall have been reduced to 
the number required by the aforesaid organization, it 
shall only consist of the President, a Minister wearing 
sword and robes, and three togados. You shall take 
notice of the above, and communicate the same to all 
whom it may concern. 

Madrid, 2d July, 1814——Signed with the royal hand 
of H. M. 

To Don Miguel Lardizabal y Uribe. 

Vol. 1, p. 107. 

Royal Decree re-establishing the Supreme Coun- 
cil of the Indies, with the same powers as it existed 
in the year 1808, and declaring the number of Min- 
isters of which it is to consist. 

The torrent of evils which afflict many of the 
provinces of my dominions in America; the general 
subversion of the public administration prevailing in 
others, and the disorder and confusion introduced 
even in the administration of justice itself, called for 
my royal attention from the moment that, restored, 
through a special favor of Divine Providence, to the 
Throne, I resumed the Government of my Kingdoms. 
The desire of restoring peace and happiness among 
my beloved vassals in those countries has induced me 
to reflect seriously and maturely upon the means of 
attaining that object; and, after a long examination, 
it has occurred to me that one of the most expedient 
was the re-establishment of the Supreme Council of 
the Indies. That tribunal which in all times has pro- 
fessed love and fidelity for the Kings, my ancestors, 
has always been distinguished for the zeal and cor- 
rectness with which it has discharged the many and 
important trusts committed to it; whereby it has not 
only deserved their confidence, and been raised to 
equal honors and privileges with the Royal Council, but 
also that of the natives and inhabitants of those coun- 
tries who felt how much they were indebted to that 
body, created for their benefit and protection, almost 
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at the time of discovery of that immense section of the 
globe. Wherefore, moved by these considerations and 
sensible of the importance to the good government of 
those dominions, that the Ministers in whom I repose 
my confidence should possess the peculiar abilities and 
information which their administration requires, I 
have resolved to re-establish the aforesaid Council, 
which, for the present, shall continue invested with 
the same powers it possessed on the lst May, 1808. It 
will consist, as formerly, of three permanent Cham- 
bers, (Salas.) viz. two of Government and one of Jus- 
tice, which shall be composed of the Ministers named 
in the list signed with my hand. And whereas it is not 
expedient that the number of places be increased, 
which was fixed to five Ministers with sword and 
robes, by Royal Decrees of 13th March, 1760, and 25th 
August, 1785, and to fourteen Ministers, Togados, two 
Attorneys, (Fiscales,) also toyados, two Secretaries, 
and one Accountant, established by the decrees of 29th 
July, 1778, 26th February, 1776, and 6th June and 
11th March following: it is my will that these decrees 
be observed by completing the number of Ministers of 
that class, and suppressing those who exceed the num- 
ber of ministers of the other class, as the same shall be- 
come vacant; and that there be always among them 
some ministers who shall be natives of the Indies. As 
soon as the Council shall have entered upon the exercise 
of its functions, they shall inquire into the changes 
which, in those extensive and valuable dominions, have 
originated from the great and extraordinary occur- 
rences which have taken place in the mother country, 
and shall propose to me whatever they may think ex- 
pedient for the restoration of order therein, and for the 
promotion of their welfare and prosperity. You will 
take notice of the above, and communicate the same to 
all whom it may concern. 

Madrid, 2d July, 1814. Signed with the royal hand 
of H. M. 

To Don Miguel Lardizabal y Uribe. 

Names of the Ministers who are to compose the 
three Chambers (Salas) of my Royal and Supreme 
Council of the Indies, saving the right of seniority ap- 
pertaining to each. (Names inserted and signed by the 
King.) 

Tom. 1, p. 116. 

Circular from the Minister of War, ordering that 
the Captains Generals of Provinces who united in their 
persons the Presidencies of the Chanceries and Au- 
diences, be again Presidents, with the same preroga- 
tives. 

The King has deemed it expedient to command 
that the Captains General who united in their persons 
the offices of Presidents of the Chanceries and 
Audiences, by virtue of the decrees of his august fath- 
er and ancestors, be again made Presidents of the 
same, with the same prerogatives, pre-eminences, and 


faculties which were granted and assigned to them by 
said decrees. By order of H. M. I communicate the 
above for your information and fulfilment. God pre- 
serve you, &c. 

Madrid, 8th July, 1814. 

Vol. 1, p. 127. 

Royal Decree, commanding that the respective 
Departments of State and Despatch perform the same 
duties as in 1808, excepting those appertaining to the 
Secretary of State and Universal Despatch of the In- 
dies, and to the Royal House and patrimony, agreeably 
to the Royal Decrees of 22d May and 28th June last. 

Desiring that the duties performed by the office 
of the Secretary of State and Despatch should follow 
the natural course to which my subjects are already 
accustomed, I have resolved that the same affairs shall 
pass through the offices of the Secretaries of State 
and Despatch, which appertained to them, respectively, 
in 1818, with the exception of such as belong to the 
Secretary of State and Universal Despatch of the 
Indies, which I established by my royal decree of the 
28th June last, and those which are of the resort of 
my royal house and patrimony, which shall pass 
through the office of my superior Majordomo, as pro- 
vided by my royal decree of the 22d May last. You 
will take notice of the above, and adopt measures for 
its fulfilment. Signed with the royal hand. Palace, 
19th July, 1814. 

To the Duke of San Carlos. 
Vol. 1, p. 174. 

Royal Order (cedula) notifying the dominions of 
H. M. in America of the re-establishment of the Coun- 
cil of the Indies. 

I, the King, have resolved, on the 2d of July, of 
the present year, to issue a royal decree whose tenor 
is as follows: 

(Reciting said decree, which see above.) 

And the installation of my Council of the Indies afore- 
said having been effected accordingly, and my said 
royal resolution promulgated therein, I have com- 
manded that this my royal order (cedula) be issued, by 
which I enjoin all Viceroys, Presidents, Regents, and 
Auditors of my Royal Audiences in both Americas 
and in the Phillipine Islands, and pray and charge all 
the right reverend Archbishops, the reverend Bishops 
and Chapters of the Metropolitan and Cathedral 
churches within those my dominions, they having seen 
my royal decree, to observe and fulfil the same, and 
cause it to be observed and fulfilled, each in what may 
concern him, said Viceroys causing the same to be 
communicated to the Intendants and Governors within 
their respective jurisdictions, in order that the latter 
may order it to be published within the districts under 
their respective command, and that it may thus come 
to the knowledge of all my vassals within those parts. 
Done at the Palace the 7th of August, 1814. 
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Vol. 1, p. 175. 

Circular from the Universal Department (Minis- 
terio) of the Indies, commanding the Chiefs and su- 
perior authorities within those dominions faithfully to 
observe the laws and royal orders forbidding them to 
permit the arrival in America of persons prohibited 
by those laws. 

Although, by the laws of the Indies, and by sub- 
sequent royal orders, it is particularly recommended 
to the Chiefs and superior authorities of those domin- 
ions, and to the Judges of arrivals (arribadas) within 
the ports of the monarchy, to be careful and vigilant 
in not permitting the passing to the aforesaid domin- 
ions of persons forbidden to do so by said laws and 
orders, it is the King’s pleasure again to remind, and 
recommend to them, their observance and fulfilment 
with the greatest strictness, and to inform them that 
His Majesty will look with the highest displeasure 
upon any departure from the laws in that behalf. They 
shall, therefore, not only prevent any person from 
passing to the Indies, without a previous and scrupu- 
lous examination of the documents, which agreeably 
to recent enactments, they have a right to make, but, 
also, although such documents might prove sufficient, 
if they have good reason to believe that, in the present 
state of those dominions, it is not expedient that such 
person should proceed to the Indies, it shall be their 
duty to detain said person, giving immediate notice 
thereof to His Majesty, through the Department under 
my charge, setting forth the motives upon which they 
shall have acted, and without prejudice of the judicial 
proceedings which may be required by law. By Royal 
order I communicate the foregoing to you for your in- 
formation and its fulfilment in what may concern you. 
God preserve you many years. 

Madrid, 7th August, 1814. 
Vol. 1, p. 194. 

Royal Order of His Majesty and of the members 
of the Council, by which it is enjoined to restore to the 
Council the direction, governments, and administra- 
tion of the domains (propios) of the Kingdom, with 
such powers and jurisdiction as it exercised formerly 
in matters of litigation and government, and in re- 
establishing the office of Accountant General in that 
branch, and in others therein mentioned. 

Don Ferdinand VII, by the grace of God King of 
Castile, Leon, Aragon, &c., &c., to the members of the 
Council, Presidents, Regents, &c., &c., Know ye, that 
whereas my Council continues to propose to me all that 
can be conducive to the good of my people, and to the 
promotion of all sources of public prosperity which 
were committed to its care by the Kings, my ancestors, 
at various times, and which I have confirmed to them 
by my royal decree of the 27th of May, of the present 
year; and whereas one of those which have the great- 
est influence upon the happiness of the villages, of the 


provinces, and even of the whole monarchy, is the gov- 
ernment of the municipal domains (propios) of the 
kingdom, said Council has applied itself to the exami- 
nation of this most important business; and in con- 
sideration of various representations which were made 
to it concerning the existence of the papers of the of- 
fice of the Accountant General of this Province, alien- 
ations of mortgages which had been made during the 
domination of the enemy, and various other points, the 
same were referred to my Attorneys (Fiscales) togeth- 
er with the preceding ones. These, in order to show 
the necessity of granting expressly and permanently to 
my Council, the most ancient and immemorial author- 
ity by virtue of which it had, from the remotest ages 
of the monarchy, presided over the management, gov- 
ernment, direction, and distribution of the municipal 
domains (propios) and taxes (arbitrios) of the King- 
dom, made a statement of the ancient resolutions, in 
the Cortes and out of them, and of the writings which 
went to establish the same, of the alteration which it 
underwent in the year 1752, on account of the man- 
agement and direction of this business having been 
placed in the hands of Don Pedro Diaz de Mendoza, by 
Don Fernando VI; of the energetic representation 
made by my Council in consequence thereof; and of 
the royal resolution given by Don Carlos III, my au- 
gust grandfather, in the year 1760, declaring that all 
the municipal domains of the kingdom were to pass 
under the superintendence of my Council, charging it 
especially to take cognizance thereof, of their value 
and charges, and to govern and administer the same 
according to the instructions addressed to it in that 
behalf, taking an annual account thereof, in order that 
being made acquainted with their proceeds, it might be 
ascertained whether they had been applied to the ob- 
jects for which they were intended, without being di- 
verted to other purposes to which they did not belong. 
They subsequently reported what progress the said 
branch of revenue had made under the direction of my 
Council during the twenty-five years which intervened 
between the years ’60 and ’85; having demonstrated 
to the King and to the kingdom by their report of the 
7th November, 1786, that the result of their labors 
had been the ascertainment of the real mortgages (fin- 
cas), and of the effects and revenue of the municipal 
domains and taxes; to systematize their management 
and direction, and the recovery of moneys without di- 
version or depredations; to discriminate between true 
and voluntary charges; to reform abuses and illegal ex- 
penditures, and the formation of regulations for 
twelve thousand five hundred and twenty-six villages, 
and the gain, by means of these regulations and a 
strict economy, of large sums in profits, savings and 
capitals, amounting to three hundred eighty-one mil- 
lions thirty eight thousand four hundred and one reals 
and twenty-two maravadis, exclusive of the amount of 
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ordinary and extraordinary charges provided for each 
village by the regulations. And after giving an ac- 
count of the other changes which took place until, in 
the year 1803, the Council recovered all its authority 
in this respect, and continued to enjoy the same up to 
the year 1808, when commenced the public calamities 
which afflicted the kingdom; they concluded with the 
opinion that the authority of my Council ought to be 
restored over said branches of revenue in the whole 
extent of its ancient and characteristic functions; as 
also the office of Accountant-General, with such fixed 
rules and systems as it would judge most fit for the 
management and despatch of that business. And the 
same having been seen by my Council which conform- 
ed in every respect to the opinion and representations 
of my Attorneys, it acquainted me, by its report of the 
12th of this month, with its views of the necessity and 
expediency of making known to the kingdom that the 
powers and jurisdiction which it formerly possessed 
over the municipal domains of the towns and villages 
had been restored to it, and that all the innovations 
which had been introduced into the management and 
application of this branch of revenue during my ab- 
sence from these kingdoms had been disapproved; and, 
agreeably to this opinion, I have, by my royal resolu- 
tion, thought fit to declare, as I do hereby declare, 
null and void the decrees of the Cortes called Extraor- 
dinary, enacted in that behalf. And I command that, 
notwithstanding those decrees, and the other provis- 
ions enacted by the authorities which suceeded one an- 
other during my captivity, the government, direction, 
and administration of the municipal domains (propios) 
of the kingdom be restored to my Council agreeably to 
the instructions of the 30th July, 1760, and other sub- 
sequent decrees and orders, together with the same 
authority and jurisdiction which it exercised in the 
year 1808, as well in matters of economy as in those of 
litigation; re-establishing the office of Accountant- 
General, although composed for the present of such of- 
ficers as exist at this time, and appointing only the 
Accountant. My Council will further inform me of 
such other things as it may find to require reform, or 
which may promote the prosperity of the towns, and 
call for amendments of the rules by which this branch 
of revenue is governed. 

My Royal determination, above referred to, having 
been published in full Council, its fulfilment was de- 
cided upon, and, to that end, I publish this Royal Or- 
der (Cedula) whereby I command all and every one of 
you, each in your respective places, districts, and 
jurisdictions, to take notice, observe, fulfil, and ex- 
ecute the same, and to cause it to be observed, fulfilled, 
and executed, in whatever may concern you, without 
infringing or permitting it to be infringed or violated 
in any manner whatsoever. Such is my will, as also 


that the same faith and credit be given to the printed 


copy signed by Don Bartolome Munoz de Torres, my 
Senior Secretary of the Chamber and Government and 
Member of my Council, as would be given to the orig- 
inal. Given at the Palace, the 22d August, 1814. 

I, THE KING. 

I, Don Juan Ignacio de Ayestaran, have caused the 
foregoing to be written by order of His Majesty. 

(The signatures follows.) 

Vol. 1, p. 251. 

Royal Order of His Majesty and Council command- 
ing that the Jurisdictional Lords, so called, be rein- 
stated in the enjoyment of the receipts of the rents, 
proceeds, emoluments, and rights of their territorial 
seigneuries and others therein mentioned. 

Don Fernando VII, by the grace of God, King of 
Castile, Leon, Aragon, &c. &c. to the Members of my 
Council, Presidents, Regents, &c. &c. Know ye, that a 
decree of the General and Extraordinary Cortes, of the 
6th August, 1811, incorporated to the nation all the 
jurisdictional seigneuries of what class and condition 
soever; abolished the loans (prestaciones) which had 
their origin in the jurisdictional title, excepting those 
which arose from free contracts in consequence of the 
right of property, leaving the territorial and freehold 
seigneuries in the class of other particular rights of 
property ; and suppressing also the privileges called ex- 
clusive, peculiar, and prohibitory, which had the same 
origin in seigneuries, such as those of fowling, fishing, 
oven, mills, water privileges, commons, and others, and 
making other declarations. At this juncture, various 
other representations were made to me by several 
Grandees of Spain and Titularies of Castile, by Juris- 
dictional Lords of villages, in the Kingdoms of Aragon 
and Valencia and other Provinces, complaining of the 
spoliations and infractions which, under pretense of 
said decree, they had suffered and continued to suffer 
in the enjoyment and receipt of the rights and profits 
reserved by that decree, asking to be promptly rein- 
stated and indemnified for the damages and losses 
which they had sustained, and some of them asking 
that the same might be annulled. These representa- 
tions I thought it expedient to refer, for deliberation, 
to my Council, together with the Royal Orders of the 
16th and 20th June and 4th July, of this year, who, 
after having heard my Attorneys on these points, ex- 
amined the subject with all the deliberation required by 
its importance. On its part, my Council, having ob- 
served the care and circumspection with which said At-. 
torneys refrained, for the time, from expressing an 
opinion upon the subject of annulling said decree before 
they could collect all the necessary data to substan- 
tiate their opinion on so interesting matters, abstain- 
ed also to enter upon the examination of that point 
until those officers should report their opinion thereon. 
As regards the reinstatement asked for by the Jurisdic- 
tional Lords, in the enjoyment of the rights which 
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had been taken away from them in an arbitrary man- 
ner by the towns within their respective seigneuries, 
although reserved to them by the decree of the Cor- 
tes, the Council agrees likewise with the opinion of my 
Attorneys, who acknowledge the justice of the request, 
and the expediency of providing, without delay, the 
proper measures to arrest the progress of so grave 
evils, and presented to me its opinion in a report of 
the 18th August, of this year, embracing likewise, 
that part of the decree warning all persons who con- 
sidered themselves entitled to be reinstated to pre- 
sent their titles to the Chanceries and Audiences of 
the District. And, agreeably to said opinion of my 
Council, I have deemed it expedient, by my Royal 
Resolution, to order that the Jurisdictional Lords be 
immediately reinstated in the enjoyment of all the 
rents, proceeds, emoluments, and rights, of their ter- 
ritorial and freehold seigneuries, and in that of all 
other immunities which they had enjoyed before the 
6th August, 1811, the origin of whose jurisdiction is 
known not to have arisen from exclusive privileges, 
without being therefore being obliged to present their 
original titles; said reinstatement being understood to 
be accompanied by the recovery of all the proceeds 
and, rents which have, or ought to have, accrued 
from the date of such spoliations, all according to 
these presents, and saving all that I may hereafter de- 
termine, by advice of my Council, respecting the nul- 
lity, continuance, or abrogation of the Decree of the 
General and Extraordinary Cortes of the 6th August, 
1811, in relation to the abolition of seigneuries. 
This, my Royal determination, having been publish- 
ed in full Council, its fulfilment has been resolved upon, 
and to that end I issue this my Royal order, (Cedula) 
by which I command all and every one of you, each in 
your respective places, districts, and jurisdictions, to 
take notice thereof, to observe, fulfil, and execute the 
same, and to cause it to be observed, fulfilled, and 
executed, each in whatever will concern you, with- 
out contravening, or permit or cause any contraven- 
tion thereto, in any matter whatsoever. Such is my 
will, as also that the printed copy signed by Don 
Bartolome Munoz de Torres, my Senior Secretary and 
Clerk of the Chamber and Member of the Council, be 
entitled to the same faith and credit as the original. 
Given at the Palace, the 15th September, 1814. 
I, The King. 

I, Don Juan Ignacio de Ayestaran, Secretary of the 
King, have caused the same to be written, by order of 
His Majesty. (The signatures follow.) 

Vol. 1, p. 274. 

. Royal order communicated by the Secretary of 
Grace and Justice to the President of the Council, in 
relation to expediency of replacing the common and 
Royal timber lands for the use of the Marine Depart- 
ment, upon the same footing as in the year 1808, by 
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virtue of which the Decree of the 14th January, 1812, 
and all other orders issued since that date, are re- 
pealed. 

Most Excellent Sir: The Secretary of State for 
the Marine Department informs me, under date of the 
13th instant, of the following: The King, convinced 
of the necessity of providing prompt remedies for 
the damages accruing to the State from the scandal- 
ous cutting, burning, and destroying, and other in- 
juries of all sorts experienced by the timber lands of 
the Kingdom, and which threaten their ruin, and con- 
sidering the repeated representations addressed to His 
Majesty touching this important subject, the vigil- 
ance and attention of the Government becoming every 
day more important to the preservation of this valu- 
able nursery of timber necessary for naval construc- 
tions and other public purposes, in consequence of the 
progressive diminution which it has experienced and 
the increasing demand for the same; the Decree of 
Cortes called General and Extraordinary of the 
14th January, 1812, having abolished the office of 
Conservator General of Timber Lands, and all other 
subordinate offices of that branch of administration, 
as well in the maritime as in the internal Provinces, 
together with those of Visiters, Superintendents, and 
other inferiors, to whose care and direction were con- 
fided their preservation and increase, agreeably to 
the laws of the Kingdom and the Royal Orders in that 
behalf enacted: His Majesty has resolved that things 
should be replaced on the same footing as in the year 
1808, with respect to the timber lands common and 
Royal, which are for the use of the Marine; and that 
with regard to the timber growing on private lands, no 
alteration be made for the present, saving always 
whatever His Majesty may hereafter think fit to de- 
termine, after fully examining that point: so much 
of the said Decree of the Cortes, and whatever orders 
may have been issued since the aforesaid period of 
1808, being consequently repealed. By Royal Order I 
communicate the foregoing to your Excellency for the 
information of the Council and for other requisite pur- 
poses. God Preserve your Excellency many years. 
Madrid, 18th September, 1814. 

_The foregoing Order having been published in the 
Council, it has resolved that whatever His Majesty 
has been pleased to command thereby, be fulfilled, and 
that the same be communicated to the Intendants, 
Governors, Corregidors, and Superior Alcaldes, of the 
Kingdom, with whatever else may be necessary for 
that purpose. 

Madrid, 27th September, 1814. 
Vol. 1, p. 276. 

Circular from the Royal Council directing that, 
to the end that this Supreme Tribunal may be fully 
informed concerning the settlement of accounts of the 
Municipal Domains of the towns and in each Province, 
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and of the possessions aliened by said towns since the 
year 1808, said Council be advised, with the least pos- 
ible delay, whether such accounts have been rendered 
at the Accounting Offices of the principal .Provinces 
up to the year 1813, together with those of the eigh- 
teen maravedis per cent and other matters therein 
set forth. 

Whereas the office of General Accountant has 
been re-established for the municipal domains and taxes 
of the Kingdom, by Royal Decree of the 12th August, 
last, by advice of the Council and by the Royal Order 
issued agreeably thereto on the 22d of same month. 
(p. 194,) and communicated to you and to others charg- 
ed with the execution thereof; and whereas the cogni- 
zance, direction, government, and administration of 
that subject has been restored to said Council, such 
as it existed in the year 1808; said Supreme Tribunal 
being desirous of being made acquainted of the con- 
dition of the settlement of the accounts respecting the 
municipal domains of this Province, as also of the 
property which has been aliened by said towns since 
the aforesaid period of 1808. It has resolved, by De- 
cree of this date, that you should inform it, with 
the least possible delay, whether such accounts have 
been presented at this principal office of Accountant 
_ up to the year 1813, together with the proceeds of the 
eighteen maravedis per cent and other impositions 
upon the said branches of revenue, as has been order- 
ed; and, in case any town or towns may not have ren- 
dered such accounts, you are commanded to cause them 
to do it within the exact term of two months. 

The Supreme Tribunal directs, at the same time, 
that you should cause said Accountant’s Officé to 
prepare a detailed statement predicated upon the reg- 
ulations communicated to the towns, and upon their 
revenues and possessions, of such as they own at this 
time or may have aliened since the year 1808, set- 
ting forth the name of the town, the description, value, 
and revenue of the property, according to their con- 
dition during the five years which preceded 1808, with 
the cause of motive for such alienation, the authority 
upon which it was made, and the amount for which 
said property was sold; said statement should, although 
the property so aliened may have been destined for pas- 
ture or cultivation, exhibit, by suitable notes, what 
revenue it formerly yielded and the amount for which 
it was sold. 

With respect to the duty of the Treasurers and 
Receivers of the Revenue, of stating and rendering 
accounts of the eighteen maravedis per cent and oth- 
er particular impositions, and their transmission, 
through you, to this Accountant General’s Office, the 
Council has further been pleased to direct you to cause 
that of this Province to render to the Council, through 
me, within the shortest possible delay, the said ac- 


counts, together with the excess of the eighten mara- 
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vedis per cent and to account for the tax levied in 
favor of the manufactures of earthen ware, and sub- 
sequently applied, by Royal Order, to the exigencies of 
the Crown, and whose collection had been confided 
to the said Accountant General’s office, either by bills 
in my favor or by any other means which may present 
themselves; and to hold in readiness any available 
sums, with a statement of the years to which they 
belong, without waiting for the settlement of the ac- 
counts which may be done hereafter; taking, there- 
fore, such time as may be necessary to collect all 
the requisite certificates, and in the mean time, the 
acknowledgement of the receipt of said bills by this 
General Accountant’s Office shall be a warrant for 
a temporary credit. 

The foregoing is communicated to you by order of 
the Council, for its punctual observance, and it is 
expected that you will immediately acknowledge the 
receipt thereof, in order that it may be communicated 
to the Council. God preserve you many years. 

Madrid, 19th Sept. 1814. 
Vol. 1, p. 424. 


Royal Order (Cedula) of H. M. commanding the 
re-establishment in America and the Philippine Islands 
of the system of Government, Economy, and Adminis- 
tration of Justice, which existed there before the new 
laws, so called. 


Whereas my Supreme Council of the Indies was 
charged, at the time of its re-establishment, the 2d 
July last, (page 107,) to take into consideration the 
innovations which, in those extensive and valuable pos- 
sessions, had arisen from the great and extraordinary 
occurrences which have taken place in the mother coun- 
try, and to suggest to me whatever it might deem 
expedient to restore the best order therein, and pro- 
mote their welfare and prosperity; said Supreme 
Council, in their report of the 5th September, repre- 
sented to me the necessity and expediency of attend- 
ing, as far as possible, to diminish and correct the evils 
inflicted upon them by the provisions of the General 
and Extraordinary Cortes, so called, by introducing, 
without due examination and circumspection, into the 
system of legislation so respectfully observed dur- 
ing several centuries, innovations which might prove 
very dangerous; and, in conformity with their opin- 
ion, and with the proposition in another report of the 
7th November last; as also with the representation 
of Don Angel Alonzo y Pantiga, ex-deputy in said Cor- 
tes for the Province of Yucatan, touching the re-estab- 
lishment of the offices of Casiques (Cacicazgos) 
and Justices of the Indians; taking into further con- 
sideration the tenor of the circulars communicated by 
the Universal Ministry of the Indies, in relation to 
the cessation of the Provincial Deputations, and other 
subjects connected with the elections of Parishes and 
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Corporations, (Ayuntamientos,) I have resolved the 
following: 

1. The Constitutional (Ayuntamientos) Corpora- 
tions in the two Americas, and the Philippine Islands, 
are henceforth abolished, and their functions, as lim- 
ited by law, are, agreeably to the Royal Decree, recited 
in the circular of the 20th June, transferred to the 
Ayuntamientos which existed at the time that the 
Constitution and Decrees of the Cortes altering the 
old system were received in those dominions. 

2. To this end shall forthwith be re-established 
the Ordinary Alcaldes, Regidors, and other chapter of- 
ficers, whose functions were discontinued at that 
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period, who are not disqualified by law, or noted for en- 
tertaining disloyal sentiments; and said Ordinary Al. 
caldes shall exercise said jurisdiction until the day on 
which those who are elected at the beginning of the 
year shall enter upon the same, agreeably to the laws 
and practice in those dominions. 

3. The other chapter officers shall be re-instated 
in their former offices, according to their nature, 
whether perpetual, saleable, or relinquishable; where- 
fore the parish elections referred to in my Royal De- 
cree of the 24th May of the present year, are consid- 
ered as null. 


(To Be Continued) 
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CASES OF INTEREST 


IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL 
CIRCUIT OF THE STATE OF FLORIDA, IN AND 
FOR PINELLAS COUNTY. 
In Re: 
HENRY M. WALLACE AND OTHERS, 
EXECUTORS OF THE ESTATE OF 
WILLIAM H. HILL, DECEASED, 

Appellants, 

vs. 
FIRST NATIONAL BANK OF ST. PETERSBURG, 
AS GUARDIAN OF THE ESTATE OF 
ALICE D. HILL, INSANE. 
Appellee. 

This is an appeal from an order and judgment of 
the County Judge’s Court of Pinellas County, sitting 
as a Court of Probate. The facts as disclosed by the 
record are that William H. Hill, a resident of Pinellas 
County, Florida, died testate July the 31st, 1929, leav- 
ing no children surviving him, nor the descendants of 
any children, but leaving a widow, Alice D. Hill. His 
last will and testament was probated in that Court on 
the 15th day of August, 1929, and on the 4th day of 
September, 1929, Alice D. Hill, the widow, was ad- 
judged to be insane in the County Judge’s Court of 
Pinellas County, and the First National Bank of St. 
Petersburg was appointed guardian of her estate, and 
on said date filed a petition in that Court asking for 
authority of said Court to elect on behalf of Alice D. 
Hill, the insane widow, the right to renounce the pro- 
visions of the will made for her by her deceased hus- 
band, and to take a child’s part in his estate. On the 
5th day of September, 1929, the Probate Court of 
Pinellas County entered an order directing the First 
National Bank, as Guardian, to elect on behalf of the 
widow and renounce the provisions of the will and 
take a child’s part in decedent’s estate. The said 
County Judge on said date joined with the guardian in 
making the election, and elected on behalf of the in- 
sane widow to take a child’s part in said estate, and 
renounce the will. 

It appears from the record that the insane widow 
is an old lady, some eighty-one years of age. It ap- 
pears from the provisions of the will that the widow is 
given the use during her natural life of the residence 
of the parties in the city of Detroit, Michigan, together 
with the household furniture and contents belonging 
thereto, and the automobile, accessories and tools, and 
the right to the dwelling and furniture in St. Peters- 
burg, Florida. The will also gives to the wife the in- 
come derived from approximately four hundred thou- 
sand dollars of securities, the probable income from 
which will amount to twenty or twenty-five thousand 
dollars per annum. The will gives to certain persons 
named therein, who apparently are relatives of the de- 


cedent large and valuable bequests. It also gives to 
one Margaret A. McDonald, who appears to have been 
the personal nurse of Mrs. Hill for a long number of 
years, certain large and valuable bequests, and requires 
her to live with and supply food for his wife during 
such time as the widow shall desire to live with her. 
And then it gives to certain philanthropical or educa- 
tional institutions large and valuable bequests. The 
estate is estimated from two to three million dollars, 
and is mostly in liquid assets. The widow by the elec- 
tion to take under the law rather than under the will 
will receive from the estate approximately a million 
dollars, while if she takes under the will she will take 
the income from some four hundred thousand dollars, 
the use of the home and automobile, and certain other 
benefits, greatly less, however, in point of value than 
the share she would take under the law. The record 
shows that she is of very advanced age and has suf- 
fered several strokes of apoplexy, and her natural life 
expectancy is but a few years. She has been adjudged 
insane, and the probabilities are that she will never 
regain her reason. 

At the outset I am confronted with three serious 
questions, namely: 

First: Is the right of a widow to elect to take 
under the law rather than under the will a personal 
one, which can be exercised only by her, or is it such 
a right that it may be exercised for her by her 
guardian, or the Court, if she be insane? 

Second: If it is a right which may be exercised by 
her guardian or by the Court, what court under the 
laws of Florida has jurisdiction to entertain these 
proceedings, and what rules should govern the 
Court in making the election? 

Third: Is the evidence sufficient to sustain the 
election made by the County Judge? 

I have been furnished by counsel for the respec- 
tive parties most elaborate and excellent briefs cover- 
ing every phase of the questions. These briefs have 
been of great assistance to me in arriving at my con- 
clusions in this case, and I wish to compliment counsel 
for their thoroughness. These questions have been 
most difficult, and I have spent several weeks in trying 
to arrive at the correct answer. 

There is respectable authority to the effect that 
this right of election is a personal one to the widow, 
and cannot be exercised by the guardian, a stranger 
or a creditor, or even by the Court, and notable among 
the courts so holding are those of New York (FLYNN 
VS. McDERMOTT, 183 N. Y. 62), and Maine (CLARK 
VS. BOSTON SAFE DEPOSIT CO., 102 Atlantic 287). 
However, it appears to me that our statute giving the 
widow the right ta elect applies to the sane and to the 
insane alike, and if she be incapable by reason of in- 
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sanity the plain dictates of humanity require that this 
authority be vested somewhere; and the courts gener- 
ally throughout the United States, except in those states 
where the right is held to be a personal one, place this 
authority upon equitable grounds, and since our Con- 
stitution vests in the Courts of Chancery this power, 
which is exclusive of all other courts, I find the power 
to be vested exclusively in the Courts of Chancery. If 
the power does not rest somewhere it is conceivable that 
a man possessed of a vast estate might make no pro- 
vision for his unfortunate insane widow, and she would 
become a public charge, which leads me to hold that 
public policy, as well as the dictates of humanity, 
lodges this authority somewhere. 
Under our Constitution “the County Judge shall 
have jurisdiction of the settlement of the estates of 
decedents and minors, to order the sale of real estate 
of decedents and minors, to take probate of wills, to 
grant Letters Testamentary and of Administration 
and Guardianship, and discharge the duties usually 
pertaining to Courts of Probate,” Art. 5, Sect. 17. 
It thus appears that the jurisdiction of the Probate 
Court is limited in its scope. Courts of Probate have 
no Chancery power, unless the power is of such a na- 
ture that it is a Probate as well as a Chancery power 
(MOTT VS. FIRST NATIONAL BANK OF ST. 
PETERSBURG, 124 So., 36; RICH VS. BELLAMY, 14 
Fla., 537). It is further said by the Supreme Court in 
the Mott case: 
“In respect to his Probate power, the County Judge 
exercises a general jurisdiction within a limited and 
defined sphere, but the jurisdiction so exercised by 
him is not that of a court of general jurisdiction ac- 
cording to the courts of Common Law.” 

The questions involved in this appeal require the 
application of the nicest questions and principles of 
equity jurisprudence. It cannot be said that the only 
question involved is, which is most valuable in point 
of money to the insane widow;—there are involved 
the most intricate questions of equity. As I see it, 
there is no probate question involved here whatsoever. 
It is true that the Probate Court has jurisdiction of the 
estate of the deceased, as well as the estate of the in- 
sane widow, but it does not follow that there is any 
question of probate jurisdiction of the question here 
involved. It is argued by counsel that inasmuch as the 
election of a sane widow is to be made in the office of 
the County Judge, it follows that this is a probate 
question, and the election of the insane widow should 
be in that Court. I am unable to agree with this con- 
tention, since the law does not require any adjudication 
by the County Judge in the case of a sane widow. The 
County Judge has no jurisdiction to either allow or dis- 
allow the election by a sane widow, and therefore no 
power of determination is involved. The election is 
effectuated merely by the signing and recording of a 


simple written statement by the widow, and does not 
call for any judicial determination on the part of the 


County Judge. The act is purely ministerial, and not — 


in any sense judicial. 

_ All of the questions involved in this appeal are of 
first impression in this State, so far as I am able to 
ascertain, and it is necessary for us to seek the law in 
other jurisdictions, guided by the principles laid down 
in the adjudicated cases in this State in somewhat 
analogous conditions. In order for us to determine 
where lies this extraordinary and unusual power it is 
necessary for us to go into the history of jurisprud- 
ence. The Supreme Court of Missouri, in the case IN 
RE CONNORS ESTATE (162 S. W., 229), through 
Justice Graves, sets forth the history of this branch of 
equity jurisprudence clearly and accurately, and says: 

“In Buswell on Insanity, 27 and 28, it is said: ‘In 
England the king, as parens patriae is considered to 
be intrusted with the protection of the persons and 
property of all his subjects, and to be bound in a pe- 
culiar manner to protect those who, by reason of 
imbecility or want of understanding, are incapable 
of taking care of themselves. The right of a king to 
assume the care and custody of his insane subjects 
falls under the direction of the Court of Chancery 
by virtue of a standing warrant to the Lord Chan- 
cellor under the sign manual of the king; the royal 
authority being in the contemplation of the law thus 
delegated merely to avoid applications to the king in 
person. It follows, therefore, that the jurisdiction 
of the Lord Chancellor in lunacy is wholly distinct 
from the ordinary chancery jurisdiction under the 
great seal; but, the fact of insanity being once de- 
termined, and the custody of the lunatic and his 
property granted, it is considered that the functions 
of the king’s warrant is accomplished, so that there- 
after the Chancellor acts in superintending the con- 
duct of the lunatic’s custodians, not under the king’s 
sign manual, but by virtue of his general powers as 
guardian of the king’s conscience.” 
“In 22 Cyc. p. 1120, it is also said: ‘In England the 
king is considered to assume the care of insane per- 
sons and their property, and the discharge of this 
function is committed to the Lord Chancellor by 
warrant under the sign manual of the king. The 
English chancery jurisdiction in lunacy is therefore 
in theory distinct from the general chancery juris- 
diction under the great seal, although, the fact of 
insanity having been adjudicated, the Chancellor 
thereafter acts, in the superintendence of the luna- 
tic’s custodian, not under the king’s sign manual, 
but by virtue of his general equity powers.’ 

“1. Spencer on Equity Jurisdiction, p. 618, thus 

states the law: ‘It is probable that previously to 

the statute above referred to (17 Edw. 11) the care 
of such idiots and lunatics as the king had to take 
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care of was committed to the Chancellor. * * * 
After the Court of chancery became established as 
a court of equitable jurisdiction, successive Chan- 
cellors appear to have imported into the exercise of 
this special jurisdiction all the powers which they 
wielded as the chiefs of the Court of Chancery. 
Under the special warrant, the Chancellor commits 


. the custody of the person of the lunatic to some per- 


son whose fairness has been ascertained ex inquisi- 
tione, and orders are given for a suitable mainten- 
ance for himself and family out of his estate. But 
the Chancellor appoints receivers or committees of 
the estate, not even requiring, as in the case of an 
infant, that a bill should be filed. The Chancellor 
also makes many orders, and enforces them by at- 
tachment, which orders and the manner of enforcing 


them are not warranted by the sign manual, but by 


the general powers of the Court of Chancery. The 
ruling principle has been to do what is for the bene- 
fit of the lunatic, without, perhaps, looking very nar- 
rowly into precedents, until a system now acted 
upon and well understood has gradually grown up, 
which may be more particularly noticed in the sec- 
ond part of this work.’ 

“In Nailor’s Children v. Nailor and Wife et al. 4 
Dana (Ky.) 340, the court says: ‘It is unquestion- 
able that in England the Chancellor exercises juris- 
diction over the persons and estates of idiots and 
lunatics. The form of proceeding there was by pe- 
tition to the Chancellor, which might be filed by the 
Attorney General, or by any creditor, friend, or re- 
lation, of the unfortunate individual, praying for a 
commission of idiocy or insanity.’ 

“So also speaks 2 Story on Equity Jurisprudence, 
1363, in this language: ‘If the preceding views on 
this subject are correct, the Court of Chancery may 
be properly deemed to have had originally, as the 
general delegate of the authority of the crown as 
parens patriae, the right, not only to have the cus- 
tody and protection of infants, but also of idiots 
and lunatics when they have no other guardian.’ 
“Ellison, Jr., in Frost v. Redford, 54 Mo. App. 346, 
thus summarizes the situation: ‘In all civilized 
countries care of the insane has been an object of 
much solicitude. The pity and sympathy which 
finds a response in the breast of all from the first 
civilization has manifested itself in the promulgation 
of rules of law or equity devised for the protection 
and care of these most unfortunate of human beings. 
“It seems to be agreed at this day that the king, as 
parens patriae, hath the protection of all his sub- 
jects, and that in a more peculiar manner he is to 
take care of those who, by reason of their inability 
and want of understanding, are incapable of taking 
care of themselves.” Idiots and Lunatics, Bacon’s 
Abridgments. The same eminent author also said 


that “the first paramount rule in lunacy is to pro- 
vide for the personal ease and comfort of the luna- 
tic.” From the inability of the king to give atten- 
tion to these unfortunates, it was deputed to a chan- 
cellor, who in practice referred the case to a master 
to approve of a proper person to act as a committee 
of the persons and estate of the insane person.’ ” 
In that case the Court further says: 

“It is safe, therefore, to say that at common law the 
insane were the wards of chancery. It is also safe 
to say that, unless the courts exercising common- 
law jurisdiction in this state have been shorn of this 
power by statute, they likewise possess such power. 
It is true that by the creation of probate court the 
general control of the insane has been transferred 
from the court of equity to these courts; but it does 
not follow from that all equitable cognizance over 
matters relating to lunatics and their interests were 
thus taken from the courts of equity. Probate courts 
are not courts of equity, and, whilst they, in the per- 
formance of the duties devolved upon them, often 
administer according to equitable principles, yet of 
matters purely equitable they have no jurisdiction.” 

This statement of the law is most persuasive in 
this jurisdiction, as it is a statement of the Common 
Law and Equity Jurisprudence. 

We next come to the question of what principles 
shall govern the court in making this election. I know 
of no statute in the State of Florida giving the Probate 
Court power to hear and determine an equitable ap- 
plication, to renounce or affirm a will on behalf of an 
insane person, or to permit the guardian or anyone 
else to make this election. It is conceivable that the 
Legislature might remedy this condition if it saw fit, 
but it not having done so, the power must be lodged 
in the Chancery Court and exercised upon principles 
of equity. It cannot be said that the Court has to de- 
termine only which is the most valuable to the insane 
widow in point of money. If that were the only ques- 
tion there would not be a matter for judicial deter- 
mination or the exercise of discretion. It is unques- 
tionably the duty of the Court to make for the widow 
the same election that she would make if she were 
sane. The right to renounce the will of her husband 
under given conditions is a right which is one for the 
benefit of the widow herself, and does not take into 
consideration any of the rights of the next of kin. It 
is hard to formulate any fixed rule for the guidance 
of the Court. Just what should be done for-her de- 
pends upon all of the circumstances of the parties, and 
the Court stands in the place of the widow, and acts 
for her. If she were sane the widow might not re- 
nounce the will, although pure property rights might 
prompt her to do so. She might be prompted by higher 
motives than money alone. Her long years of intimate 
association with her husband, full sympathy for his 
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ideas and desires, and knowledge that he has made 
provision for persons and institutions dependent upon 
him or with which he is in sympathy, may be the con- 
trolling factor with her. The fact that he may have 
discussed with her the’provisions of the will, and that 
the will, although his in name, was hers in fact, and 
the fact that she might have been estranged from her 
own next of kin, and desired the property to go as di- 
rected under the will, the fact that the will may 
make ample provision for all of her needs during her 
life, and a number of other questions of equitable con- 
sideration, may be involved, all of which questions I 
take it are entirely beyond the circumscribed jurisdic- 
tion of the County Judge. Under the Constitution of 
this State the County Judge is not required to possess 
any legal qualifications whatever, and it can hardly be 
argued that the framers of the Constitution would 
have vested this extraordinary and far reaching power 
in a person possessing no legal qualifications. The 
appreciated fact that the learned County Judge of 
Pinellas County is a lawyer of outstanding ability and 
integrity is a fortunate circumstance for Pinellas 
County, but can have no bearing upon the question of 
jurisdiction. It is said in the Connor case, quoting with 
approval the case of VAN STEENWYCK ET AL. VS. 
WASHBURN ET AL. (17 N. W. 286), 
“But upon what principles must the court proceed, 
or what considerations should be regarded, in mak- 
ing that election? The counsel for the respondents 
insist that the principle upon which an election is 
made by a court for a person under disability is to 
take that property which is the most valuable. That 
may afford a just and proper rule upon which to pro- 
ceed in most cases. But we think it would not be 
wise to act upon the principle in the case before us 
’ for these reasons: Gov. Washburn at the time of 
his death, owned large properties in the states of 
Wisconsin, Minnesota, and Missouri. Had he died 
intestate, it is said his widow would have taken 
$600,000 or $700,000 as her share of the estate. It 
was assumed on the argument, and such doubtless 
is the fact, that the executors have set aside $5,000 
a year to be expended for her support. If this 
amount should be doubled or trebled, it is plain that 
the sums expended for her benefit would only be a 
small fraction of the share she would take by law. 
Mrs. Washburn was 62 years of age when the bill 
was filed. She has been insane without a lucid in- 
terval, for more than 25 years. There is no ground 
for a rational hope or expectation that she will ever 
be any better. Her mind has rested too long in the 
deep eclipse to justify or warrant such a hope. Medi- 
cal science and skill long since exhausted their re- 
sources in effort to cure her. Presumably she is 
incurably and hopelessly insane, and, if she is ever 
restored to her reason, ever again clothed and in her 
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right mind, to all human judgment that change must 
be brought about by an agency higher than that of 
man. If ‘the wealth of Ormus and of Ind’ were laid 
at her feet, she would not distinguish it from the 
dust. She cannot use money; she cannot manage 
it; its possession would be of no earthly benefit or 
advantage to her. Provision is made in the will for 
all her wants and necessities, for medical care and 
attendance, for all other care, in short, for every- 
thing which will promote her comfort and physical 
health. Does not this meet the demands of every 
equitable requirement, so far as Mrs. Washburn is 
concerned? Further, cannot the court pay some re- 
gard to the benevolent intentions of the testator to- 
wards his kindred by blood, and those having claim 
on his bounty; to his munificent bequests for admir- 
able and noble public charities, such as establishing 
a public library, an orphan asylum for young and 
destitute orphans; to the fact that he made a will in 
and by which he disposed of his entire estate in a 
manner which seemed to him just and right? Is it 
permissible for the court to consider any of these 
matters, or must its discretion and judgment be 
limited to the sole inquiry, which property is the 
more valuable? It is evident, if the court should 
elect what the law gives the widow in the case of in- 
testacy, that the intentions of the testator will in a 
measure be defeated. Such an election would great- 
_ly interfere with the scheme of the will. Defeating 
a will, in any substantial provision, is much like 
breaking it. It is defeating it pro tanto. The right 
to dispose of one’s estate in accordance with his own 
wishes is a sacred right, which a court of equity 
will not disregard or destroy. The late Chief Jus- 
tice, in Dodge v. Williams, 46 Wis. 70, 1 N. W. 1103, 
says: ‘Every one should have the same power to 
dispose by will after his death, in accordance with 
his own wishes, of whatever he may leave behind 
him in his own sole right as he had in life to dispose 
of it by contract or by gift, and it is as much the 
duty of courts to uphold and enforce his will after 
death as to uphold and enforce his contracts made 
during life’ * * * It seems to us these considera- 
tions are entitled to some weight in making the elec- 
tion in this case. If the court can regard them, if it 
has any discretion in the matter, they should exert 
their due influence on our judgment. But if the 
court must elect for the widow the more valuable 
interest, without reference to any other considera- 
tion, then it really will exercise no discretion. But 
we think it is the clear duty of the court to exercise 
sound discretion in the matter—to consider every- 
thing having a legitimate bearing on the election to 
be made.” 
It is clear from the authorities above mentioned, 
and a great number of others which I have considered, 
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but deem unnecessary to state here, that the questions 
involved here are wholly without the province and be- 
yond the jurisdiction of the Probate Court, circum- 
scribed as it is by the Constitution, and while I enter- 
tain for the learned County Judge the highest respect 
for ability and conscientiousness, I cannot concur in his 
holding that this power was within his jurisdiction, al- 
though I realize that there is reputable authority tend- 
ing to hold that the Probate Court is vested with the 
power here assumed. The Supreme Court of Min- 
nesota, in the case of THE STATE EX REL. VS. 
UELAND (15 N. W. 258), clearly upholds this power 
under that jurisdiction, when it said that, 
“In some states theoretically courts of equity re- 
tained concurrent jurisdiction over these matters, 
although in practice they would not, in the absence 
of some distinctive equitable principle, assume to 
exercise it, but leave the matter to the special pro- 
bate tribunals. In other states, the jurisdiction thus 
conferred upon the probate court was held to be ex- 
clusive. The latter was the doctrine which prevailed 
in this territory and in the states from which it 
borrowed its probate system; and the provisions of 
the constitution defining the jurisdiction of the dis- 
trict court and probate court must be understood and 
construed with reference to this state of things then 
existing. * * * It was clearly the intention of the 
constitution to give the probate courts the entire 
and exclusive jurisdiction over the estates of de- 
ceased persons and persons under guardianship.” 
It is said in the case of BENZ V. HENNEPIN PRO- 
BATE JUDGE, (158 N. W. 234): 
“The jurisdiction of the Probate Court over the 
estate of deceased persons and persons under guard- 
ianship is entire, exclusive and plenary.” 
This is clearly not the law in Florida, since our — 
stitution expressly gives to the Circuit Courts con- 
current and supervisory jurisdiction over probate mat- 
ters. 
There are other authorities tending to support the 
theory of appellee and the County Judge (see Andrews 
vs. Bassett, (Mich.) 52 N. W. 743); Hardy vs. Rich- 


ards, (Miss.) 54 So. 76), holding that the Chancery 
Court has jurisdiction to make this election. This 
Court also has Probate jurisdiction as well as Chancery 
powers. The Pennsylvania Court, in Kennedy vs John- 
son (65 Pa. 451), holds the Court of Common Pleas is 
the proper Court to authorize or make the election, 
which should then be recorded in the Probate Court. 

Having determined that the Probate Court is 
without jurisdiction to entertain this proceeding, I 
might well stop at this point, without passing upon the 
last question, viz: Is the evidence sufficient to sus- 
tain the election made by the County Judge? But, 
since this Court does not have final jurisdiction in this 
cause, I think the interests of the parties require that 
I pass upon the suffiency of the evidence introduced. 

It will be noted that the evidence discloses that 
the insane widow, some eighty-one years of age, has 
been an invalid for several years. It appears to me 
that the Will makes ample provision for her and for 
all of her possible needs and comforts during the re- 
mainder of her life. The interest, if any, of her next 
of kin cannot be considered. The evidence discloses 
that she knew of the provisions of the Will and ex- 
pressed her desire that the property be disposed of as 
provided therein and that she was in full accord there- 
with. It therefore follows that under the evidence 
produced in this cause that the Court erred in finding 
that. the widow should take under the law rather than 
under the Will. For this reason, the judgment of the 
Probate Court should be reversed. 

IT IS THEREFORE ORDERED, Adjudged and 
Decreed that the Order appealed from, i. e., the Order 
of the County Judge of Pinellas County electing to 
take the child’s part on behalf of the widow, and re- 
nouncing the Will of William H. Hill and authorizing 
this to be done by the Guardian, should be reversed 
and it is so Ordered and the County Judge is ordered 
to dismiss the proceedings. 

Done and Ordered this Twenty-fourth day of 
March, A. D. 1930. 

JOHN U. BIRD, 
Circuit Judge. 
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JOHN I. VINEY NEW HEAD OF 
ST. PETERSBURG BAR 


(Saint Petersburg Times, Thursday, 
April 3, 1930.) 


John I. Viney was elected president of 
the St. Petersburg Bar Association at 
the annual meeting Wednesday evening 
at the Shrine club. McKinney Barton 
was named vice president; William B. 
Tippetts, secretary; Glenn Miller, treas- 
urer and the executive committee as fol- 
lows: George W. Wylie, retiring presi- 
dent; A. S. Bradley, J. Frank Hough- 
ton, L. C. Bogue and U. C. Barrett. 

Erle B. Askew addressed the mem- 
bers on “Ethics in Practical Avpplica- 
tion.” His talk was divided into four 
parts, namely: the lawyer’s duty to the 
court; to his client; to his fellow attor- 
_neys and to himself. 

He was followed by Judge John U. 
Bird of the Sixth judicial circuit, who 
spoke briefly along the same lines. Judge 
Bird was followed by John J. Lawless, 
assistant United States attorney of 
Tampa and formerly of St. Petersburg. 


Elected Unanimously 


In the election of the new officers, the 
association followed the recommenda- 
tions of the nominating committee and 
all officers were elected unanimously. 


The association has prepared a cer- 
tificate printed on heavy bond paper for 
members. This certificate is so printed 
that it may be framed and hung in the 
office of members. A new certificate will 
be given each year with the membership. 


A special committee on the standardi- 
zation of abstracts reported that the 
abstract companies of the county were 
showing full co-operation with the law- 
yers. 


A. L. Richardson and Adrian M. 
Shields were named to represent the lo- 
eal association at the conference of bar 
delegates at the American Bar Associ- 
ation meeting in Chicago this summer. 


Other delegates including Judge John 
U. Bird, Judge T. Frank Hobson, George 
W. Wylie, A. L. Richards, John D. 
Harris, and William B. Tippetts were 
named to represent the association at the 
conference of bar delegates in Orlando 
April 10 preceding the annual meeting of 
the Florida State Bar Association in that 
city, April 11 and 12. 


Five new members were elected Wed- 
nesday night: They are Merle L. Cook, 
Williams Kenneth King, James F. Sikes, 
Joseph S. Davis and Thomas J. Collin. 


NOTES AND COMMENT 


COLONEL KAY TALKS ON FLORIDA 
INHERITANCE TAXES 


The State of Florida is facing a sit- 
uation, where the best efforts of every 
devising means for meeting the fiscal 
patriotic citizen should be enlisted toward 
needs of the state, to carry on all its 
proper purposes at reasonable cost, while 
making every proper reduction that is 
justifiable in the expense of carrying 
on the government in all _ its subdi- 
visions and departments; and formulate 
a system of taxation which will operate 
justly and fairly and on subjects of 
property constitutionalily liable for tax- 
ation by so adjusting the burdens that 
all will contribute in a proper way and 
to bring in such new sources of revenue 
as will lift the heavy load of taxation 
from the few classes of property now 
so grievously burdened. 

Many organizations have been formed 
and are at work; all looking forward 
to a solution which will meet the ap- 
proval of the mass of the people and 
be accepted by the next legislature as 
proper to be embodied in the statute 
laws of the state. In saying this T 
have nothing but commendation for the 
laws passed by the legislature of 1929 
at the regular and special sessions, which 
were steps in the right path toward 
meeting these troubles, 

Anti Tax Legislation 

The legislation dealing with the re- 
turn of automobiles for taxation is just 
and right. I urged it at gatherings of 
various bodies of state and county of- 
ficials, I believed then and think now 
that while it is going to be difficult 
to carry out as intended that the pro- 
gress thus far is encouraging, the re- 
sults are beneficial and the future oner- 
ation of the law uniformly upon all 
automobile owners will provide funds 
that will be greatly in aid of the re- 
lief that should flow to the heavily bur- 
dened lands of this state, where by all 
contributing the tax will be so lessened 
as to be negligible, although personal 
property has practically escaped taxa- 
tion. 

I understand that there was outstand- 
ing on the first day of January insur- 
ance on property in the state of Florida 
for so many times more than the total 
listed values of all property, subject to 
taxation, (the insurance is always writ- 
ten on a prorata basis and not at full 
value),-as to startle an inquiring mind. 
If you separate the insurance upon 
structures from personal properties and 
stocks of goods you will still have from 
the latter classes far more values than 


the entire personal property of every 
description heretofore the subject mat- 
ter of taxation. 

Assessors Face Responsibility 

The tax assessors of this state have 
to face a serious responsibility in see- 
ing that the property listing law of 
1929 is carried out, for whether this 
law be a success or a failure is largely 
an administrative situation. 

If the tax assessors do their duty and 
cause the personal property of the 
state to be listed upon any agreed per- 
centage they might work out among 
themselves or under the executive di- 
rection, even if it be no more than 25 
per cent, where the law contemplates 
50 per cent, the relief to flow will be 
so tremendous that those appealing to 
the people of Florida to adopt other 
forms of taxation will find that the bur- 
den on lands will be so much reduced as 
to encourage particularly the owners of 
wild lands, swamp lands and cutover 
lands to continue to list them and on 
some just basis of just relation to value, 
keep them on the tax books instead of 
retired in the form of tax certificates. 

Many proposals confront us. It is 2 
time when we need remedies and not nos- 
trums; when every person should have 
an open mind, listen, study. Call upon 
proponents of each remedy by a new 
form to demonstrate its saving power, 
for certuinly where there is any merit 
in a plan it should not be discarded 
because new, nor accepted simply be- 
cause it is new. 

The invitation extended to this speak- 
er to address this body requested that 
he deal with inheritance taxes in the 
state of Florida. It is a subject which 
appeals to me because of my special 
relation to what Florida has confronted 
in the years gince the ‘constitutional 
amendment proposed by the legislature 
of 1923 and subsequently adopted, which 
gave to the world the assurance that 
neither income nor inheritance’ taxes 
would be levied by the state of Florida. 
The world in general thought that some- 
thing, perhaps revolutionary, was accom- 
plished by this amendment. The ene- 
mies of Florida everywhere and partic- 
ularly in the national congress, charged 
Florida with making a bid to induce 
people of means to adopt its citizen- 
ship, where they would be safe from in- 
come taxes and as well the beneficiaries 
of their property would not be burden- 
ed with an estate or inheritance tax. 

Only Two Forms in 1911 

Right here is a proper place to say 
that in the year 1911 the supreme court 
of the state of Florida in a case re- 
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ported in 61 Florida reports at page 85, 
announced that under the provisions of 
Sections 1 and 5 of Article IX of the 
state constitution only two classes of 
taxes can be levied in the state; an ad 


_ valorem tax and a tax upon licenses. 


When the Great Commoner, W. J. Bry- 
an, years afterward, acquired a residence 
at Miami, Fla., he found that this sys- 
tem of taxation was, to his mind, en- 
tirely too narrow, failed to include many 
things which existed in other states and 
he urged upon the people of the state 
notably in an address at a dinner of 
the State Bar Association in Miami in 
March, 1923, that a constitutional con- 
vention should be called, to which he 
expected to be elected as a delegate, and 
that convention to be dominated by “‘corn- 
field” lawyers and not “cornfed” lawyers, 
would write a constitution upon pro- 
gressive lines which would include not 
only those numerous’ things which had 
been engrafted in passing years upon 
the organic law of the states west of 
the Mississippi and Missouri rivers but 
would include every possible form of 
taxation. He addressed the legislature of 
1923 in line with this thought. The re- 
action was such that to stop the agi- 
tation and declare once for all what the 
tax policy was of the state of Florida 
an amendment prohibiting income and 
inheritance taxes was adopted at the 
next election by a large popular vote. 


Nothing was better settled in the con- 
stitutional history of the United States 
than that taxes laid upon the devolution 
of property were availed of only under 
the stress of revenue needs in the car- 
rying on of war and as soon as they 
could be dispensed with would be re- 
pealed. 


The supreme court of the United 
States in Knowlton against Moore, 178 


* United State supreme court reports, goes 


into this subject very fully and brings 
the law down to the date of that de- 
cision. 

Such usually would have been the 
course followed but there were three 
states which did not levy inheritance 
taxes, Alabama, Florida and Nevada, 
and the congress of the United States 
undertook to prolong a colléction of tax- 
es long after the president and secre- 
tary of the treasury had urged their re- 
peal as no longer needed, undertook to 
use the taxing power to compel the three 
states having no such system of taxation 
to adopt it as a part of their fiscal 
system. The Florida boom, which became 
generally known in 1922 and which in 
1923 was well on its way and during 
which the _ constitutional amendment 
aforesaid was voted by the legislature 


and passed by the people evoked  re- 
sentment in congress. 
Tax Power as Whip 

The revenue act of 1924, framed by 
the house ways and means committee 
undertook for the first time in the his- 
tory of the United States to use the 
taxing power as a whip with which to 
compel state action to follow in line with 
the majority of states and in amend- 
ing the inheritance tax law made a pro- 
vision that any state with such a tax 
could get a portion thereof from the 
amount ascertained to be due and the 
taxpayer would get credit up to the 
maximum fixed in the act for what he 
paid the state. This strange doctrine was 
challenged on the floor of the house 
and the chairman, Mr. Green of Iowa, 
calling Florida by name and referring 
to its boom, said on the floor of the 
house on December 16, 1925: 

“Some gentlemen say that they are 
willing to support the bill as matters 
now stand but that they expect and de- 
sire that the estate tax should, in the 
course of a few years, be abolished. 
I want to look further before I come 
to any such conclusion, although I am 
not prepared to say that if the states 
should unite on a fairly uniform sys- 
tem of inheritance taxes, I might not 
be willing to accept the abrogation of 
the federal inheritance tax. Just now I 
want more information as to what these 
states are willing to do. I understand 


_ that Florida is still unwilling to see the 


light, and I turn to consideration of 


conditions in that state more with sor-. 


row than with anger, more with pity 
than with contempt.” 

and this sentiment against Florida wee 
repeated and emphasized by other mem- 


bers of the committee and the measure > 


became a law. 


Test Case Proposed 


The Florida legislature of 1925 auth- 
orized litigation to test the discrimina- 


' tion against particular states then ex- 


ising in the federal excise tax on the 
privilege of acquiring property from the 
estates of decedents. Doubting the jur- 
isdiction of the supreme court of the 
United States to entertain such a cause 
in original proceedings I advised against 
the proposed method of attack, but those 
handling the situation desired to so 
proceed. I went so far as to suggest to 
the representatives of a large estate 
that the fight on federal legislation 
should be made by a taxpayer, offered to 
donate the legal services, but when the 
representative of the estate made a 
condition of acceptance that in the event 
of failure all costs of the litigation and 
incidental expenses should be borne by 
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the lawyer, I dropped the effort. 

There was filed in the supreme court 
of the United States a proceeding by 
the State of Florida against Andrew 
Mellon, as secretary of the treasury, 
where Florida in its sovereign capacity 
and as the parent of its children and 
on their behalf asked that high tribunal 
to declare the obnoxious provisions of 
the federal revenue act dealing with 
inheritance situations unconstitutional, 
null and void for reasons set forth. 

In addition to the brief on behalf of 
the attorney general and others there 
was a separate brief filed by Thomas R 
Adams of the Jacksonville bar, contain- 
ing the results of research into the his- 
tory of the United States in dealing 
with this sort of taxation, even to de- 
bates in constitutional conventions, ses- 
sions of congress and before congres- 
sional committees, which, together with 
the excellent work done by counsel on 
behalf of Florida should have demon- 
strated the unconstitutionality of the 
tax. Sad, however, to relate, but never- 
theless true, that high body not only 
held in Florida vs. Mellon, United 
States Reports, vol. 273, at page 12 that 
no jurisdiction had been shown to grant 
relief in the suit of the state of Florida, 
but that the provisions assailed in the 
federal revenue laws were entirely with- 
in the constitutional powers of the gener- 
al government and a proper exercise of 
its functions of taxation 

Lawyers should always be careful how 
they criticise judicial utterances and 
particularly of the highest court in the 
land and hence to those disagreeing 
with the eourt they will find much com- 
fort in reading in Cornell Law Quarter- 
ly of April, 1928, the article prepared by 
Arthur W. Machen, Jr., of the Baltimore 
bar, entitled “The Strange Case of Flor- 
ida vs. Mellon.” This decision caused 
alarm and brought about reaction. The 
matter of relief was taken up in 1927 
by organization known as the “American 
Tax Payers League,” which correspond- 
ed with and aroused proper spirit of re- 
form to be accomplished through the 
same federal sources which caused the 
trouble. A preliminary meeting was had 
in Washington, D. C., during August, 
1927 
Commission Appointed 

The work proceeded and the governor 
of the state of Florida appointed a 
commission, composed of the attorney 
general, a state senator, speaker of the 
house of representatives, John B. Sutton 
of Tampa and myself to present Flor- 
ida’s grievance and to state her case 
for relief before the ways and means 
committee of the congress, which is all 
powerful in such matters. This commis- 
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sion selected this speaker to present Flor- 


ida’s case. All five of us went to Wash-. 


ington, D. C., traveling together, con- 
ferring en route and with those who had 
gathered in Washington to work ir 
harmony to remove the grievances of 
these three states by a total elimination 
of all the burdens in the nature of in- 
heritance taxes. We had the comfort 
that. came from open advocacy by Pres- 
ident Coolidge, by Secretary Mellon, 
by the United States Chamber of Com- 
merce, American Bar Association and so 
many of the business and political rep- 
resentatives, including executives of 
many states, that we felt very hopeful 
of relief. 

Unfortunately we were up against a 
body which had perpetrated the griev- 
ances previously and who apparently, to 
side track the real issue, undertook to 
treat the Tax Payers League as formed 
by and under the guidance of J. A. 
Arnold for the purpose of operating an 
enormous profitable lobby to those man- 
aging and conducting its affairs. 
Throughout the hearings the committee 
seemed more interested in ascertaining 
how each representative came to appear 
and who paid his expenses, than what 
he said for his state. We had splendid 
help from the Eastern group, headed 
by New York. When the time came for 
me to address the committee I disposed 
of this issue very promptly by stating 
that nobody paid a cent of my expenses. 
Right here, and now I want to say that 
in the recent lobby investigation by a 
committee of the United States senate, 
special stress and powerful attacks were 
made upon J. A. Arnold, whom I never 
met until those early November days in 
Washington while engaged in this work. 
I hold no brief for him or his organiza- 
tion, but I do want to say a word about 
a man, who has been, to my mind, un- 
justly attacked, that certainly he got 
together a fine organization, that its 
operations must have cost a great deal 
of money and that the purpose which 
they were seeking to accomplish was to 
supply help which Florida needed. I want 
to add here that not only did the com- 
mittee hear me but that Senator Tram- 
mell, Congressman Yon and Commis- 
sioner Sutton all added fine statements 
to a committee, which was_ shaken, but 
not changed. 

Although a respectable minority voted 
to abandon this objectionable system, 
the revenue measure in 1928 carried the 
same scale of federal excise tax, allow- 
ing 80 per cent of the moneys thus col- 
lected on the devolution of property to 
states having an inheritance tax up to 
the extent that they could absorb. This 
situation today exists and apparently will 


continue until the states which have 
no inheritance tax change their systems 
and submit to federal dictation in mat- 
ters of state policy. 
McLin Bill Adopted 
Seeing no prospect of relief the Florida 
legislature of 1929 had the subject be- 
fore it. Several things were proposed. 
One of them, to repeal the amendment in 
1923 in whole, was properly rejected, but 
a measure introduced by Representative 
McLin of Leon county was finally adopt- 
ed and is now before the people of Flor- 
ida for action in the approaching elec- 
tion, which while reasserting Florida’s 
prior declaration of policy against levy- 
ing income and inheritance taxes, reads: 
“Provided, however, that the legis- 
lature may provide for the assessment. 
levying and collection of a tax upon 
inheritance, or for the levying of es- 
tate taxes, not exceeding in the ag- 
gregate the amounts which may by 
any law of the United States be al- 
lowed to be credited against or. deduct- 
ed from any similar tax upon inherit- 
ances, or taxes on estates assess- 
ed or levied by the United States 
on the same _ subject, but the 


power of the legislature to levy such . 


inheritance taxes, or estate taxes in 
this state, shall exist only so long as 
and during the time, a similar tax is 
enforced by the United States against 
Florida inheritances or estates and 
shall only be exercised or enforced to 
the extent of absorbing the amount of 
any deduction or credit which may 
be permitted by the laws of the Unit- 
ed States, now existing or hereafter 
enacted to be claimed by reason there- 
of, as a deduction or credit against 
such similar tax of the United States 
applicable to Florida inheritances or 
estates. The legislature may provide 
for the appropriation of all taxes col- 
lected under this article to such state, 
county, municipal or educational pur- 
poses as it may deem advisable.” 
Those who had a pride in standing 
four square on the amendment of 1922 
felt that the state should continue to 
suffer rather than by such readjustment 
get the benefit of a large amount of 
money which the state lost and the tax- 
payer had not gained, and even the hope 
was held out that President Hoover 
would aid in the next session of congress 
to repeal this obnoxious legislation and 
that undoubtedly the congress would so 
set. This speaker has heard of nothing 
proposed in the congress in the way of 
a change of revenue system other than 
the resolution reducing income taxes. 
This session will not even consider relief 
nor is there any such agitation now go- 
ing on throughout the United States as 


was promoted in 1927 and which unhap- 
pily failed; hence we must face as a fact, 
no matter how much it may grind us, 
that a system of taxation called an ex- 
cise on the devolution of property of a 
deceased, upheld by the supreme court of 
the United States, as a constitutional use 
of federal power, misused to compel the 
dissenting states to change their system 
of taxation, will continue as now until 
these have submitted. 
Would Benefit Greatly 

Much as we have a pride in our state 
we cannot overlook what a superior pow- 
er is doing against which we can pro- 
test but which we are helpless to change. 
Data from authentic federal sources 
show that since 1925 there has been paid 
by residents of the state of Florida tu 
the federal government, up to December 
31, 1929, $18,123,367.06. Had 80 per cent 
of this money, collected by, through and 
at the expense of federal sources been re- 
ceived by the state of Florida without 
any expense and without added cost. ta 
its citizens, this $14,498,693.64 would 
have been of great benefit to the heavily 
burdened people of our beloved state who 
seem to have been afflicted with every 
casualty that could ordinarily wreck a 
commonwealth but have faced the situa- 
tion and tried to carry on. Thinking peo- 
ple must know that investments in Flor. 
ida property will not again be in order 
so long as the enormous tax burdens on 
realty have to be met. If by rejecting 
the McLin amendment we could accomp- 
lish anything in the way of a saving 
to the taxpayers invited into Florida by 
the amendment of 1923, then by all 
means stand firm but when nothing is 
accomplished beneficial to the state and 
not a penny of saving flows to the tax- 
payer, why not avail ourselves, even un- 
der federal compulsion, of something 
that at a time of sore need will relieve 
some of the burdens. 


THE CARNEGIE FOUNDATION FOR 
THE ADVANCEMENT OF TEACHING 

(Summary of review of Legal Educa- 
tion in the United States and Canada for 
the year 1929.) 

Ethical Standards of Lawyers 

“As regards the grosser forms of mis- 
conduct,” declares the Carnegie Founda- 
tion Review of Legal Education for 1929, 
“there is no marked difference between 
the position of lawyers and that of man. 
kind in general.” The best way to dispel 
public suspicion of prominent practition- 
ers and judges is fearlessly to invoke the 
disciplinary powers of the courts. “The 
more relentlessly, and the more pub- 
licly, this machinery operates, the great- 
er confidence will the public at large 
have in the moral integrity of the legal 
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profession as a whole, and the greater 
will be the disposition to allow its claims 
to public leadership as a selected and 
courageous body.” 

The ethical evils that should specially 
concern law schools and bar admission 
authorities are of quite another sort. 
Young men of sound general principles 
need guidance, which they do not at pres- 
ent receive, as to how far they can le- 
gitimately go in using sharp practices 
against unscrupulous opponents; as_ to 
the fees they should charge their clients: 
and as to the whole field of “legal eti- 
quette,” including the solicitation of bus 
iness. 

The Missing Element in Legal Education 

The above is one of two major defi- 
ciencies of legal education which are 
discussed in this seventy-two-page pam- 
phlet published by the Carnegie Foun- 
dation, 522 Fifth Avenue, New York 
City, for gratuitious distribution. An- 
other commonly recognized weakness of 
our present system is its lack of genuine 
practical training, to supplement the 
theoretical instruction provided by law 
schools. These two defects have a com- 
mon origin. ‘“Expertness in legal prac- 
tice and conduct that is ethically unas- 
sailable are, of course, two quite distinct 
qualities. Either may exist without the 
other, and the profession contains, as a 
matter of fact, both too many represen- 
tatives who unscrupulously use all the 
tricks of the trade and too many well- 
meaning but incompetent lawyers.” On 
the other hand, practised expertness and 
habits of ethically sound professional 
conduct are alike in this, that neither 
can be adequately developed except in 
contact with the actual practice of the 
law. 

In other countries, this contact is re 
garded as an essential feature of the 
student’s preparation. In our own coun- 
try, this “missing element” has been 
crowded out of legal education, partly by 
the increased amount of time that our 
law schools and colleges of general edu- 
cation demand in the way of cultural 
and theoretical preparation, and partly 
by the unwillingness of modern law of- 
fices to accommodate young men not al- 
ready admitted to practice. 

Complete Remedy Lies in the Future 

The root of the difficulty is the pecv- 
liar complexity of American law. There 
is no immediate prospect either that this 
law will be greatly simplified, or that 
the traditional organization of the legal 
profession will be changed to meet the 
extraordinary burden that it is called 
upon to bear. Until one or both of these 
two developments occur, the problem 


‘pose in view. 


that confronts practical deans or law 
examiners must be “not how to produce 
results that would be attainable in an 
ideal world, nor even results that al- 
ready in other countries are measurably 
attained. Their task is to meet the un- 
deniably difficult situation in which they 
find themselves by taking whatever steps 
they can to make the coming generation 
of American lawyers competent and 
high-minded.” 


Immediate Problem for Bar Admission 
Authorities Rather than Law Schools 


The missing element is not to be sup- 
plied at the cost either of reducing the 
amount of time that the prospective law- 
yer now spends in colleges and law 
schools, or of sacrificing what should be 
the primary aim of a professional law 
school—to instil into future practition- 
ers a properly scientific knowledge of 
the law. No great reliance can be placed 
upon the supposedly “practical” tenden- 
cies of certain features of law school 
work. Valuable though courses in pro- 
cedure and practice, moot courts, train- 
ing in the use of judicial decisions, and 
attention to the law of the local jurisdic- 


' tion may be on other grounds, they are 


all inadequate for the particular pur- 
It is impossible to repro- 
duce, under the artificial conditions of a 
law school, the unsystematized and chal- 
lenging responsibilities of genuine pro- 
fessional experience. For the same rea- 
son, limited, although real, benefits re- 
sult from the systematic teaching of 
“legal ethics” in law schools. 

The problem of restoring pratical con- 
tacts to the preparation of lawyers dur- 
ing their early, habit-forming years, is 
primarily one for the higher courts and 
other bar admission authorities, rather 
than for law schools. The present ac- 
tivities of colleges, in providing a broad 
cultural foundation for lawyers,. and of 
law schools, in inculeating a scientific 
knowledge of the law, need not so much 
to be modified as to be supplemented by 
independent measures. These should be 
specially devised to contribute qualities 
that are no less essential to the profes- 
sion, yet lie outside the province of in- 
stitutions of learning. 

A Probationary Period or “Junior Bar” 

Recent attempts to supply this miss- 
ing element have usually taken the form 
of requiring the student to work in a law 
office, or in a Legal Aid bureau, or to be 
in contact with a practising lawyer, or 
to undergo elaborate character tests—- 
all, before he is admitted to practice. 
Something, but not much, can be ac- 
complished by such means “so long as it 


is tacitly assumed that all efforts in 
either direction, other than disciplinary 
measures, cease the moment that the ap- 
plicant has been admitted. Both the 
sense of mastery over his art that tho 
practised craftsman possesses, and the 
sense of obligation to other than one’s 
immediate interests that should pervade 
the ancient and honorable profession of 
the law, can be properly developed only 
after the young lawyer has incurred the 
responsibilities of genuine legal prac- 
tice.’ Of various means suggested to 
make this experience fruitful, the most 
promising is found to be the project of 
a probationary period or “junior bar.” 
This reform has already been endorsed 
by both lawyers and laymen. It has the 
special merit of not imposing any real 
additional burden upon those who se- 
riously intend, and are temperamentally 
qualified, to take up the practice of law 
as a profession. 


Progress in Legal Education 

The Review records the changes made 
during the year in the bar admission re- 
quirements of sixteen states, and the 
growing interest in research displayed 
by several schools. Six new degree-con- 
ferring law schools were opened last au- 
tumn in the United States, while one 


- school lost the power to confer degrees. 


making the present total number of such 
schools 178, as compared with 10 in 
Canada. 

Statistical Material 


Comparative tables show the present. 
requirements for admission to the bars 
of each of the sixty states and Canadian 
provinces, and changes in the number ol 
law schools of different types, and of 
their students, during the last forty 
years. The individual schools are listed, 
with their tuition fees, student attend- 
ance, and the time required to complete 
the course, in parallel columns, distin- 
guishing from the 85 full-time schools 
(of which 5 in Canada) those that offer 
instruction at hours convenient for sel? 
supporting students cr (in Canada) for 
law office clerks. 

Publications Distributed Gratuitously 

An Appendix quotes the current stand- 
ards of the American Bar Association 
and of the Association of American Law 
Schools, and lists the publications of the 
Carnegie Foundation dealing with legal 
education and cognate matters. Copies 
of these publications, including the pres- 
ent “Review of Legal Education for the 
Year 1929,” may be had without charge 
upon application by mail or in person to 
the office of the Foundation, 522 Fifth 
Avenue, New York City. 
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